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 Abstract


FORMING THE CORPORATION; THE LEGAL STRUCTURE 

                 
       REQUIREMENTS FOR DEVELOPMENT

A corporation characterizes a legal entity that comes into existence by compliance with the statutory requirements of the incorporated state. Incorporation begins by filing article of incorporation. Usually, the articles of incorporation have to provide during filing process. Some states laws opine that a corporation may form, fundamentally, for any lawful purposes. It must mention the formation genre. Formerly many states never tolerated professional such as lawyers, doctors, engineers, architects, public accountants, to incorporate, while most now do. Research adds to the scanty method that capital requirements, number of shares, the corporation organization, should assemble. Findings acknowledge the articles ought to also assert the specific business, which the corporation will engage, and precise structure encompasses array of number of shares authorized of each class. Supposing a corporation issues more than one class of share, a statement of preferences, privileges, and restrictions of each class must emerge. Typical important elements of corporations’ management succession unraveled.

CHAPTER ONE  

CORPORATION 






INTRODUCTION
Introduction

Corporation epitomizes the most common form of business organization, and one which chartered by a state and given many legal rights as an entity separate from its owners. This form of business is characterized by the limited liability of its owners, the issuance of shares of easily transferable stock, and existence as a going concern. The process of becoming a corporation, call incorporation, gives the company separate legal standing from its owners and protects those owners from being personally liable in the event that the company is sued (a condition known as limited liability). Incorporation also provides companies with a more flexible way to manage their ownership structure. 

The rights and responsibilities of a corporation are independent and distinct from the people who own or invest in them. A corporation simply provides a way for individuals to run a business and to share in profits and losses. Although corporations initially served only limited purposes, the Industrial Revolution (IR) spurred their development. The corporation became the ideal way to run a large enterprise, combining centralized control and direction with moderate investments by a potentially unlimited number of people.

The corporation today remains the most common form of business organization because, theoretically, a corporation can exist forever and because a corporation, not its owners or investors, is liable for its contracts. But these benefits do not come free. A corporation must follow many formalities, subject to publicity, governed by state and federal regulations.

Many states have drafted their statutes governing corporations based upon the Model Business Corporation Act (MBCA). This document, prepared by the American Bar Association Section of Business Law (ABASBL), Committee on Corporate Laws (COL), and approved by the American law institute (ALI), provides a framework for all aspects of corporate governance as well as other aspects of corporations. Like other Model Acts (MA), the Model Business Corporation Act (MBC) is not necessarily designed to be adopted wholesale by the various states, but rather is designed to provide guidance to states when they adopt their own acts.

Corporations Entity Status

A Corporation exemplifies a legal creature formed under the authority of the legislature. As a legal entity, a corporation will never responsible for its own debts. A corporation's shareholders normally are never accountable for its debts. Their liability - or more accurately, their risk - limited to the amount of their investment. Ownership interests in a corporation are represented by shares, which are freely transferable.

Centralized Management and Control

The management and control of a corporation's affairs are centralized in a board of directors and in officers acting under the board's authority. Albeit, the shareholders elect the board, they cannot directly control its activities. Shareholders, putative, generally have no power to either participate in administration or to determine questions within the spectrum of the corporation's business. These matters are for the board.  {Charlestown Boot & Shoe Co. v. Dunsmore, 60 N.H. 85 (1880)} Correspondingly, shareholders, as such, have no authority to act on the corporation's behalf.

Continuity of Existence 

A corporation, as a legal person, is competent of perpetual duration. The corporation's existence continues notwithstanding the death or incapacity of the shareholders or a transfer of its shares.

Taxation 

Business entities generally are taxed under either the firm-taxation model or the flow-through taxation model. Under the firm-taxation model, a business firm is taxable on its income. Accordingly, if the firm has income or expenses, or gains or losses, those items go to the firm's taxable income, and not to the owners' taxable income. But the firm then makes distributions to its owners out of after-tax income, ordinarily the owners pay taxes on those distributions. This is sometimes referred to as "double taxation." Under the flow-through taxation model, a firm is not subject to taxation. Instead all of the firm's income and expenses, and gains and losses, are taxable directly to the firm's owners. Distributions are not taxed. Thus there is no "double taxation" effect. Correspondingly, if the firm has losses, the owners can use the losses to compensate their income from other sources.

General rule

Generally speaking, corporations are taxed under the firm-taxation model.

There is an exception to the general rule for "Subchapter S" corporations. Under Subchapter S of the Internal Revenue Code (IRC), the owners of qualifying corporations can elect a special tax status under which the corporation and its shareholders receive flow-through taxation that is comparable, but not identical, to partnership taxation. Among the conditions for making and maintaining a Subchapter S election are the following: (I)    The corporation may not have more than 100 shareholders; (ii)   The Corporation may not have more than one class of stock; (iii)  All the shareholders must be individuals or qualified estates or trusts, and (iv)   No shareholder may be a nonresident alien. The amount of the corporation's assets and income is immaterial under Subchapter S.

General Partnerships

A useful way to understand the principal characteristics of the corporation is contrast corporate characteristics with those of other forms of business organizations, for instance, general partnerships, limited partnerships, limited liability partnerships, and limited liability companies. These shall discuss as follows:
Limited Partnerships

1.
Introduction 

Partners are divided into two classes in a limited partnership: general partners, who fundamentally have the rights and obligations of partners in an ordinary partnership, and limited partners, who generally do not participate in the management of the partnership's business and are subject to only limited liability.

2.
General Partners

A limited partnership must operate with one or more general partners. The general partners have unlimited liability for partnership obligations, as in an ordinary partnership. Therefore, a corporation can be a general partner. If a corporation is the sole general partner, as a practical matter no individual will have unlimited liability.

3.
Limited Partners 

In general, liability of a limited partner for partnership debts limited to the capital contributing to the partnership. However, a limited partner may contain liability of a general partner under certain circumstances. There 
have been four versions of the Uniform Limited Partnership Act (ULPA). 
Each version has a different provision concerning the liability of limited partners to third parties, and each version appears in vigor in at least some states.

a.
Uniform limited partnership act (1916) 

A limited partner never liable as a general partner, under the Uniform Limited Partnership Act (ULPA), unless, an addition to the exercise of her rights and powers as a limited partner, partner takes part in the control of the business. {Holzman v. de Escamilla, 86 Cal. App 1858 (1948)}

b.
Revised uniform limited partnership Act (1976)

Under the original (1976) version of the Revised Uniform Limited Partners Act (RULPA), a limited partner may not liable for the obligations of a limited partnership unless either: (i) limited partner is also a general partner, or (ii) in addition to the exercise of her rights and powers as a limited partner, she takes part in control of the business. However, if the limited partner's participation in control of the business is not substantially the same as the exercise of the power of a general partner, she is liable only to persons who transact business the limited partnership with actual knowledge of 
her participation in control.

c.
Fiduciary duties 

Limited partnership statutes of some states considerable permit freedom to contractually vary or even eliminate the general partner's fiduciary obligations by provisions in the limited partnership agreement. (This is also true of some limited liability company statutes as well.) For example, the Delaware Revised Uniform Limited Partnership Act provides that the general partner's duties and liabilities may be expanded or restricted by provisions in the partnership agreement. When the limited partnership agreement provides for fiduciary duties, the agreement sets the standard for determining whether the general partner has breached the fiduciary duty to the partnership. However, the Delaware Supreme Court has stated that this language does not allow a limited partnership agreement to eliminate the duty of good faith. {Gotham Partners, L.P. v. Hollywood Realty Partners, L.P., 817 A.2d 160 (Del. 2002)}

4.
Revised Uniform Partnership Act (2001) 

The Revised Uniform Partnership Act 2001 provides that an obligation of a limited partnership, whether arising in contract, tort, or otherwise, is not the obligation of a limited partner. A limited partner by no means personally liable, directly or indirectly, by way of contribution or otherwise, 
for an obligation of the limited partnership solely by reason of being a limited partner, even if the partner participates in the management and control of the limited partnership.

Limited Liability Partnerships 

Limited liability partnerships (LLP) basically are general partnerships with one core difference and several ancillary differences. The core difference is that, as the name indicates, the liability of general partners of a limited liability partnership is less extensive than the liability of a general partner. Although the statutes vary, generally speaking a partner in an LLP is not personally liable for all partnership obligations, but rather only for obligations arising from her own activities - with the exception that under some LLP statutes a partner is also liable for activities closely related to her, for contractual obligations, or both. This core idea is articulated differently under different statutes, and the precise liability of a partner in an LLP will depend on the statute.

Limited Liability Companies 

1.
In General 

Limited liability companies (LLC) are non-corporate entities that are created under special statutes that combine elements of corporation and partnership law. As under corporation law, owners are called members of LLC contain limited liability. As under partnership law, an LLC has great 
freedom to structure its internal governance by agreement. Like a corporation, an LLC is an entity, so that it can, hold property, sue and be sued in its own name. LLC comes in two flavors: member-managed LLC, which are managed by their members, and manager-managed LLC, which are managed by managers who may or may not be members. LLC is a relatively new form. Moreover, the LLC statutes are highly adjustable. The central characteristics of LLC will be described below in terms of prevailing statutory patterns. 

Types of Corporations
Corporations can be private, nonprofit, municipal, or quasi-public. Private corporations are in business to make money, whereas nonprofit corporations generally are designed to benefit the general public. Municipal corporations are typically cities and towns that help the state to function at the local level. Quasi-public corporations would be considered private, but their business serves the public's needs, such as by offering utilities or telephone service. There are two types of private corporations: 
1
One is the public corporation, which has a large number of investors, called shareholders. Corporations that trade their shares, or investment stakes, on Securities exchanges or that regularly publish share prices are 
typical publicly held corporations.

2
Private Corporation is the closely held corporation. Closely held corporations have relatively few shareholders (usually 15 to 35 or fewer), often all in a single family; little or no outside market exists for sale of the 

shares; all or most of the shareholders help run the business; and the sale or transfer of shares is restricted. The vast majority of corporations are closely held.

CHAPTER TWO  

METHODOLOGY 

Promoters

1.
Definition 

A promoter participates in the formation of a corporation. The promoter usually arranges compliance with the legal requirements to form a corporation, secures initial capitalization, and enters into necessary contracts on behalf of the corporation before formed. Often the promoter remains active in the corporation after it comes into existence.

a.
Fiduciary Duties to Each Other 

Prior to formation of the corporation, the promoters are regarded as joint ventures, similar to partners, and for that reason owes to each other a duty of full disclosure and equitable dealing as to all matters pertaining to the corporation.

b.
Contracts Made by Promoters on Corporation's Behalf

Introduction: Litigation frequently arises from contracts entered into by promoters on the corporation's behalf prior to formation of the corporation. For example, if the promoter negotiates a lease in the name of the proposed corporation on property to be used as principal office, what are the rights and liabilities of the corporation and the promoters on this lease?

2.
Getting a Corporation Started
Many corporations get started through the efforts a promoter, who goes about developing and organizing a business venture. A promoter's efforts typically involve arranging the needed capital, or financing, using loans, money from investors, or the promoter's own money; assembling the people and assets (such as land, buildings, and leases) necessary to run the corporation; and fulfilling the legal requirements for forming the corporation. A corporation cannot be automatically liable for obligations that a promoter incurred on its behalf. Technically, a corporation does not exist during a promoter's pre-incorporation activities. A promoter therefore cannot serve as a legal agent, who could bind a corporation to a contract. After formation, a corporation must somehow assent before it can be bound by an obligation that a promoter has made on its behalf. Usually, if a corporation gets the benefits of a promoter's contract, it treats as though it has assented to, and accepted, the contract.

3.
Rights and Liabilities of Corporation


a.
English rule 

The corporation cannot hold liable, under the English rule, on contracts 
made on its behalf prior to incorporation - even if the corporation has adopted or ratified the contract. The corporation may become a party only by entering into a new contract or by formal novation. Rationale: Under agency law, the promoter is not an agent of the corporation, because the corporation was not yet in existence and therefore could not have authorized the acts. Nor can a subsequent ratification by the corporation make it a party to the contract, because ratification relates back to the time the contract was made and the corporation was not then in existence. {Kelner v. Baxter, 2 L.R.-C.P. 174 (1866)}

(1).
Quasi-contractual liability 

Courts following this view recognize recover
contract against the corporation for the value of any goods or services that it chose to accept after it came into being. If the corporation had a choice to accept or reject the services offered under a contract negotiated by the promoters, and chose to accept them, it would constitute unjust enrichment if the corporations were not required to pay the reasonable value thereof.


(2).
Massachusetts rule 

Massachusetts has been thought to follow the English rule {Abbott v. Hapgooc 22 N.E. 907 (Mass. 1899)}, but a more recent decision 
suggests that the corporation can be held liable on a promoter's contract if the other party performs and the corporation knowingly accepts the benefits of the contract {Framingham Savings Bank v. Szabo, 617F.2d 897 (1st Cir. (1980)}


b.
American rule 

A corporation can be held liable on contracts negotiated on its behalf by its promoters prior to incorporation, under the American rule, but only if the corporation ratifies or adopts the contract. The ratification may be express or mar be implied.



(1)
Supporting rationale 

As a continuing offer to the corporation, some courts treat the promoter's contract which it is free to accept or reject. Basically, the courts have urbanized a rule in response to commercial needs ambient formation of corporations.



(2)
Ratification or adoption by corporation

Corporations may expressly ratify or adopt promoters' contracts by a resolution through the board of directors. The more difficult problem is to determine the sufficiency of the acts constituting implied ratification or adoption of promoters' contracts. Usually, some affirmative act by the corporation is 
required, e.g., accepting benefits or making use of services or materials obtained under the contract with knowledge of the contract. {D.A. McArthur v. Times Printing Co., 51 N.W. 216 (Minn. 1892)}

Example: The Corporation is clearly charged with knowledge of the promoters' contracts if the board of directors is composed promoters with such knowledge. And it may be deemed to have knowledge if the promoter who made the contract has become a director of the corporation or is a controlling shareholder. {Chartrand v. Barney's Club, Inc., 380 F.2d 97 (9th Cir. 1967)}

Forming Corporation

A revealed question to incorporators is where to incorporate. The answer often depends on the type of corporation. Theoretically, both closely held and large public corporations may incorporate in any state. Small businesses operating in a single state usually incorporate in that state. Most large corporations select Delaware as their state of incorporation because of its sophistication in dealing with corporation law. Incorporators then must follow the mechanics that are set forth in the state's statutes. Corporation statutes vary from state to state, but most require basically the same essentials in forming a corporation. Every statute 
necessitates incorporators to file a document, usually called the articles of incorporation, and pay a filing fee to the secretary of state's office, which reviews the filing. If the filing receives approval, the corporation is considered to have started existence on the date of the first filing.

Articles of Incorporation

The articles of incorporation typically must contain the followings: (1) the name of the corporation, which often must include an element like Company, Corporation, Incorporated, or Limited," and may not resemble too closely the names of other corporations in the state; (2) the length of time the corporation will exist, which can be perpetual or renewable; (3) the corporation's purpose, usually described as "any lawful business purpose"; (4) the number and types of shares that the corporation may issue and the rights and preferences of those shares; (5) the address of the corporation's registered office, which need not be the corporation's business office, and the registered agent at that office who can accept legal Service of Process; (6) the number of directors and the names and addresses of the first directors; and (7) each incorporator's name and address.

Articles of incorporation are filed publicly and are available to the public. They are subject to amendment. Bylaws are not filed publicly. Consequently, they propend to be more detailed than articles of incorporation. Board members are most often shareholders and officers of the corporation. They are elected by the 
shareholders. They may be "internal" directors or, for reasons of good public relations or of obtaining of expertise, may work on the "outside" and be selected on the basis of their prominent role in the community.

Delaware Corporations
Delaware may be among the United States' smallest states, but the biggest when it comes to corporations: more than one third of all corporations listed by the New York Stock Exchange are incorporated in Delaware. Delaware's allure is explained through a combination of history and law. Although today the state's corporation law is not necessarily less restrictive and less rigid than other states' corporation laws, Delaware could boast more corporation friendly statutes before Model Corporation laws came into vogue. As a result, corporate lawyers nationwide are more familiar with Delaware's law, and its statutes and case law provide certainty and easy access.

Delaware, more than any other state, relies on franchise tax revenues; thus, Delaware is committed to remaining a responsive and desirable incorporation site. In addition, Delaware offers a level of certainty and stability: the state's constitution requires a two-thirds vote of both legislative houses to change its corporation’s statutes. Delaware accordingly has a specialized court that is staffed by lawyers from the corporate bar, and its highest court has similar expertise. Lawyers in the state continually work to keep Delaware's corporate law current, effective, and flexible. All combine to make Delaware the first state for incorporation.

Corporation’s bylaws

A corporation's bylaws usually contain the rules for the actual running of the corporation. Bylaws normally are not filed with the Secretary of State and are easier to amend than are the articles of incorporation. The bylaws should be complete enough so that corporate officers can rely on them to manage the corporation's affairs. The bylaws regulate the conduct of directors,

People behind a Corporation
The primary players in a corporation are the shareholders, directors, and officers. Shareholders are the investors and owners of a corporation. They elect, and sometimes remove, the directors, and occasionally they must vote on specific corporate transactions or operations. The board of directors is the top governing body. Directors establish corporate policy and hire officers, to whom they usually delegate their obligations to administer and manage the corporation's affairs. Officers run the day-to-day business affairs and carry out the policies the directors establish.

Shareholders' financial interests in the corporation are determined by the percentage of the total outstanding shares of stock that they own. Along with their financial stakes, shareholders generally receive a number of rights, all designed to protect their investments. Shareholders vote to elect and remove directors, to change or add to the bylaws, to ratify (i.e., approve after the fact) directors' actions where the bylaws require shareholder approval, and to accept or reject changes that are not part of the regular course of business, such as mergers or dissolution. Power to vote although is limited, but gives the shareholders some role in running a corporation.
Shareholders typically exercise their voting rights at annual or special meetings. Most statutes provide for an annual meeting, with requirements for some advance notice, and any shareholder can get a court order to hold an annual meeting when one has not been held within a specified period of time. Although the main purpose of the annual meeting is to elect directors, the meeting may address any relevant matter, even one that has not been mentioned specifically in the advance notice. Almost all states allow shareholders to conduct business by unanimous written consent, without a meeting.

Shareholders elect directors each year at the annual meeting. Most statutes provide that directors be elected by a majority of the voting shares that are present at the meeting. The same number of shares needed to elect a director normally is required to remove a director, usually without proof of cause, such as fraud or abuse of authority. A special meeting is any meeting other than an annual meeting. The bylaws govern the persons who may call a special meeting; typically, the directors, certain officers, or the holders of a specified percentage of outstanding shares may do so. The only subjects that a special meeting may address are those that are specifically listed in an advance notice.

Statutes require that a quorum must exist at any corporation meeting. A quorum exists when a specified number of a corporation's outstanding shares are represented. Statutes determine what level of representation constitutes a quorum; most require one-third. Once a quorum exists, most statutes require an affirmative vote of the majority of the shares present before a vote can bind a corporation. Generally, once a quorum is present, it continues, and the withdrawal of a faction of voters does not prevent the others from acting.

A corporation determines who may vote based on its records. Corporations issue share certificates in the name of a person, who becomes the record owner (i.e., the owner according to company records) and is treated as the sole owner of the shares. The company records of these transactions are called stock transfer books or share registers. A shareholder who does not receive a new certificate is called the beneficial owner and cannot vote, but the beneficial owner is the real owner and can compel the record owner to act as the beneficial owner desires.

Those who hold shares by a specified date before a meeting, called the record date, may vote at the meeting. Before each meeting, a corporation must prepare a list of shareholders who are eligible to vote, and each shareholder has an 
unqualified right to inspect this voting list.

Shareholders typically have two ways of voting: straight voting or cumulative voting. Under straight voting, a shareholder may vote his or her shares once for each position on the board. For example, if a shareholder owns 50 shares and there are three director positions, the shareholder may cast 50 votes for each position. Under cumulative voting, the same shareholder has the option of casting all 150 votes for a single candidate. Cumulative voting increases the participation of minority shareholders by boosting the power of their votes.

Shareholders also may vote as a group or block. A shareholder voting agreement is a contract among a group of shareholders to vote in a specified manner on certain issues; this is also called a pooling agreement. Such an agreement is designed to maintain control or to maximize voting power. Another arrangement is a voting trust. This has the same objectives as a pooling agreement, but in a voting trust, shareholders assign their voting rights to a trustee who votes on behalf of all the shares in the trust.

Shareholders need not attend meetings in order to vote; they may authorize a person, called proxy, to vote their shares. Proxy appointment often seeks by parties who are interested in gaining control of the board of directors or in passing a particular proposal; their request called ‘proxy solicitation’. Proxy appointment must be in writing. It usually may last no longer than a year, and it can be revoked.

Federal law generates most proxy regulation, and the Securities and Exchange Commission (SEC) has comprehensive and detailed regulations. These rules define the form of proxy-solicitation documents and require the distribution of substantial information about director candidates and other issues that are up for shareholders vote. Not all corporations are subject to federal proxy law; generally, the law covers only large corporations with many shareholders and with shares that are traded on a national securities exchange. These regulations aim to protect investors from promiscuous proxy solicitation by irresponsible outsiders who seek to gain control of a corporation, and from unscrupulous officers who seek to retain control of management by hiding or distorting facts.

In addition to voting rights, shareholders also have a right to inspect a corporation's books and records. A corporation almost always views the invocation of this right as hostile. Shareholders may only inspect records if they do so for a proper purpose, that is, a purpose that reasonably relevant to the shareholder's financial interest, such as determining the worth of his or her holdings. Shareholders can be required to own a specified amount of shares or to have held the shares for a specified period of time before inspection is allowed. Shareholders generally may review all relevant records that are needed, 
in order to collate information in which they have a legitimate interest. Shareholders also may examine a corporation's record of shareholders, including names and addresses and classes of shares.

Formation; Articles of Organization; Powers 

An LLC formed by filing articles of organization in a designated state office - usually the office of the secretary of the state. Some statutes use the term certificate of organization rather than the term articles of incorporation. Most statutes gratify LLC to be formed by a single person. The articles must mention the name of the LLC, the address of its principal place of business or registered office in the state, and the name and address of its agent for service of process. The articles must state: (i) the purpose of the LLC; (ii) if the LLC is to be  manager-managed, the names of the initial managers or, if the LLC is to be member-managed, the names of its initial members; and (iii) the duration of the LLC the latest date on which it’s to dissolve. Statutes also require the articles to include other information, the nature of which is considerably fluctuating. 

Management 

Almost all of the LLC statutes provide as a default rule, which prevails unless agreed otherwise, that an LLC is to be managed by its members. One way to vary the statutory rule is to completely reverse it - either by providing for manager-management in a state where the default rule is member-management, 
or by providing for member-management in a state where the default rule is manager-management. Another way to vary the statutory default rule is to distribute management functions between members and managers.

Members Voting 

Approximately half the statutes provide as a default rule that members vote per capita – that is, one vote per member, unless otherwise agreed. The other half provide that members vote pro rata, by financial interests, or else, otherwise agreed. Basically, members take action by a majority vote, per capita or pro rata as the case may be. However, some of the statutes necessitate a unanimous vote for certain designated actions.

Agency Powers

1.
Member-managed LLC

In a majority of the statutes, the apparent authority of a member of a member-managed LLC is comparable to the perceptible authority of a partner, i.e., each member has the power to bind the LLC for any act that is for ostensibly carrying on the business of the LLC in the usual or ordinary way. Even if an action is not in the regular or ordinary way, the remaining members may confer on a given member genuine authority to attach the LLC to some actions. In that case, if the member takes such actions, the LLC will be bound by virtue of the member's apparent authority, but the member may be obliged to indemnify the LLC for any loss that results from her contravention of the other members' decision.

2.
Authority Rules 

The rules concerning authority are comparable to those manager-managed firms in corporations, i.e., only the managers normally possess noticeable authority to bind the firm. Members of a manager-managed LLC have no apparent power to bind the LLC, just as shareholders have no apparent authority to bind a corporation. Most of the statutes provide that a manager in a manager-managed LLC has partner-like apparent authority.

Inspection of Books and Records 

The statutes generally provide that members are entitled to access to the books and records, or to specified books and records belong to LLC. Some statutes include an explicit provision that the inspection must be for a proper purpose. Such a limitation might or might not be read into other statutes.

Fiduciary Duties 

The fiduciary duties of managers and members of LLC are largely unspecified by the LLC statutes, just as the fiduciary duties of directors, officers, and 
shareholders are largely unspecified by corporations’ statutes. Presumably, in deciding LLC cases involving fiduciary duties the courts will borrow very heavily from the corporate and partnership case law. It should be noted that the LLC statutes do include some important provisions concerning particular issues of fiduciary duty; e.g., most statutes specify the elements of the duty of care. Manager must be liable for gross negligence, bad faith, recklessness, or equivalent conduct. Many of the LLC statutes, like most corporate statutes, also provide mechanisms for the authorization or ratification of self-interested transactions.

1.
Waiver of fiduciary duties

The most striking divergence between the LLC statutes and the corporate and partnership statutes is that some of the LLC statutes, at least on their face, permit the operating agreement to waive all fiduciary duties. It is unclear how the courts will interpret these provisions, particularly because usually the duty of good faith cannot be restricted, and that duty can cover elements of fiduciary duties. It can be predicted that courts will read these statutes restrictively.

Derivative Actions 

Nearly all of the statutes explicitly permit members of LLC to bring derivative actions on the LLC behalf based on a breach of fiduciary duties. Even where the statute does not unequivocally permit such actions, courts are highly likely to permit them, both on analogy to corporation and limited partnership law, and because a failure to do so might allow fiduciaries who were in control of an LLC to violate their fiduciary duties without any sanction.

Distributions 

Most LLC statutes provide that in the absence of an agreement to the contrary distributions to members are to be made pro rata, according to the members' contributions, on analogy to corporate law, rather than per capita, the default rule in partnership law. Statutes, however, provide that in the absence of agreement, distributions are to be on a per capita basis.

Members' Interests 

A member of an LLC has financial rights, and may also have governance rights as a member. A member's financial rights include her right to receive distributions. A member's governance rights include her right, if any, to participate in management, to vote on certain issues, and to be supplied with information. Some but not all statutes provide a list of actions that require member approval, in the absence of a contrary provision in the organic documents. Most statutes define a member's interest in an LLC to consist of the member's financial rights. A few define a member's interest to include her governance rights.
1.
Transferability 

A member of an LLC can freely transfer her financial rights by assigning her interest in the LLC. Governance rights are treated differently. A number of statutes provide that a member can transfer her governance rights only with the unanimous consent of the other members. Some statutes provide that in the absence of an agreement to the contrary, a 
member can transfer her governance rights with the approval of a majority of the other members or a majority of other members' financial interests, depending on the statute. Some statutes provide that a member can transfer governance rights, even without the unanimous or majority consent of the other members, if the articles of organization or operating 
agreement so provides.

Personal Liability 

All of the LLC statutes provide that the members and managers of an LLC are not liable for the LLC debts, obligations, and other liabilities. However, the courts have begun to develop a form of piercing-the-veil doctrine applicable to LLC. {Bastan v. RJM & Associates, LLC, 29 Conn. L. Rptr. 646 (2001)}

Dissociation 

The LLC statutes considerably fluctuates their treatment of dissociation, that is., termination of a member's interest in an LLC other than by the member's 
voluntary transfer of her interest. The statutes typically provide that the death, bankruptcy, or lawful expulsion of a member results in her dissociation, and a number of statutes provide that a member either has: (i) the right to withdraw (or resign) at any time; (ii) the power, although not necessarily the right, to withdraw at any time; or (iii) the right to withdraw at any time unless otherwise provided in the operating agreement.
CHAPTER THREE
                                       CORPORATE POWERS
                                                    REVIW
Introduction 
1.
Express and Implied Powers 

Once upon a time, a corporation's purposes and powers were generally limited to those purposes and powers set forth in the corporation's certificate of 
incorporation (express powers) and those powers somewhat necessary to 
accomplish the purposes set forth in its certificate of incorporation plus corporation’s bylaw (implied powers). This approach gave rise to various ultra vires problems and verbose certificates of incorporation intended to minimize such problems. However, an ultra vires" transaction is outside the scope of the purposes or powers of the corporation.
2.
Modern Statutes 

Modern statutes minimize these problems in two ways. First, modern statutes dispense with the need for setting out a long list of corporate purposes, by simply providing that a corporation can engage in any lawful business. Second, modern statutes set out a long list of powers conferred on every corporation, whether or 
not those powers are stated in the certificate of incorporation. Under the Delaware statute, which is typical, a corporation is granted the following express powers, among others:


(i)
To have perpetual succession (i.e., perpetual existence);


(ii)
To sue and be sued;


(iii)
To have a corporate seal;


(iv)
To acquire, hold, and dispose of personal and real property;


(v)
To appoint officers;


(vi)
To adopt and amend bylaws;


(vii)
To conduct business inside and outside the state;


(viii)
To establish pension and other incentive and compensation plans;


(ix)
To acquire, hold, vote, and dispose of securities in other
                      Corporations;               

(x)
To make contracts of guaranty and suretyship;


(xi)
To participate with others in any corporation, partnership, or other 


association of any kind that it would have power to conduct by                       

itself whether or not such participation involves sharing or
                      delegating control with others; and

(xii)
To make donations for the public welfare or for charitable, scientific, or educational purposes, and in time of war or other national emergency, in aim thereof.

Ultra Vires Transactions

1.
In General 

An ultra vires transaction is that is beyond the purposes and powers of the 
corporation. In principle, a corporation is not bound by an ultra vires 
transaction. 
However, that principle has been so heavily eroded that there is almost nothing left of it. Even at an early period, two exceptions were made to the principle:


a.
Implied powers 

It was established even in early cases that corporate powers could be implied as well as explicit. {Button's Hospital Case, 10 Coke 23a (1613)} The courts eventually became very liberal in finding implied powers, including implied powers to enter into business activities not specified in the articles. Thus, in Jacksonville, Mayport, Pablo Railway & Navigation Co. v. Hooper, 160 U.S. 514 (1896), the Supreme Court held that a Florida company whose purpose was to operate a railroad could also engage in leasing and running a resort hotel, on the 
ground that the latter activity was auxiliary or incidental to the former.

2.
Tort Actions 

Under modern law, ultra vires is no defense to tort liability. A corporation cannot escape civil damages by claiming that it had no legal power to commit the wrongful act. {Nims v. Mt. Herman Boys' School, 35 N.E. 776 (Mass. 1893)} Rationale: The fact that a wrongful act exceeded the powers conferred upon the  corporation by statute or its articles should not result in the loss falling on the innocent injured party, assuming that the act was one for which the corporation would otherwise be civilly liable.

3.
Criminal Actions 

Similarly, it is no defense to criminal liability that a corporate act was 
beyond the corporation's authorized powers.

4.
Contract Actions Common Law 

The most substantial questions at common law arose when a corporation entered into a contract that was not explicitly or impliedly authorized under its articles of 
incorporation or the relevant statute. The extent to which a plea of ultra vires was allowed in contract actions depended largely on the extent to which the contract had been performed.

Officers

1.
Election 

Officers are normally chosen by the board, or as determined by the certificate of 
incorporation, the bylaws, or board resolutions. Often, the board appoints the 
most senior officers, such as the chief executive officer, and one or more of those 
officers, chief executive officer appoints the lesser officers. Officers hold their office at the pleasure of the board. 
Even if they have contracts, they can be discharged, subject to their right to damages for breach of contract.

2.
Authority of Corporate Officers - Liability of Corporation to Outsiders


a.
Types of authority 



A corporate officer may have any of the following types of authority:

 

(1)
Actual authority 

Actual authority is the authority that a reasonable person in the officer's position would believe had been conferred upon him by the corporation. Actual authority may be expressly conferred on 
the officer by the bylaws, resolutions of the board of directors, a valid delegation from a superior, or acquiescence by the board or superior officers in a past pattern of conduct. An officer also has implied actual authority to do what can reasonably be implied from a grant of express authority.



(2)
Apparent authority 

Perceptible authority is authority that the corporation allows third parties to plausibly believe an officer possesses. Apparent authority can arise from intentional or negligent representations by 
the corporation to the third party, or 
through permitting an officer or employee to assume certain powers and functions on a 
continuing basis with the third party's knowledge.



(3)
Power of position 

This is a special type of apparent authority, which arises by reason of the officer holding a particular position in the corporation that normally carries certain authority. For example, a vice president of sales would probably have power of position to hire a salesperson.

 

(4)
Ratification 

Even an unauthorized act by a corporate officer may bind the corporation, if the officer purports to act on the corporation's 
behalf and the act  later ratified by the board.


b.
Authority of president 

A common authority issue is the scope of authority possessed by a corporation’s president by virtue of that title. There are three competing views:
(1)
Only the power of a director 

The president has only those powers possessed by 
a director, except for the power of presiding at corporate meetings. This is obviously unrealistic and probably not good law today.



(2)
Broad power to act 

A second view, known as the New York rule (although it is vague whether New York courts or any other courts still subscribe to it), holds that the president has presumptive or prima facie power to do any act that the board could authorize or ratify. {Schwartz v. United Merchants & Manufacturers, Inc., 72 F.2d 256 (2d Cir. 1934)}



(3)
Power to bind corporation in regular course of business 

A third view, which is the law in virtually all jurisdictions today, is that the president has the power to bind the corporation in transactions arising in the usual and regular course of business, 
but not in extraordinary transactions. {Joseph Greenspon's Sons Iron & Steel Co. v. Pecos Valley Gas Co., 156 A. 350 (Del. 1931)}



(a)
Distinguish





A variant of this rule is that the president has such 




power if, but only if, he is the general manager of the 




corporation by title or in fact. {Memorial Hospital 




Association v. Pacific Grape Products Co., 45 Cal. 2d 




634 (1955)}




(b)
Ordinary and regular course of business





Modern courts following this approach often take an 




expansive view of what constitutes the ordinary and 




regular course of business. {Lee v. Jenkins Bros., 268 



F.2d 357 (2d 
Cir. 1959) -a corporate president would 




have authority to offer a pension to a prospective 




employee whom the corporation wanted to hire} 




However, even under an expansive panorama, 




presidential authority would not extend to all corporate 



actions. It would not, for example, cover the sale of a 




major part of the corporate assets without the consent 



of the board-Such a transaction is clearly outside the 




usual and regular course of business of the 





corporation.

3.
Duties of Corporate Officers 


Officers owe a duty of care to the corporation similar to that owed by 
directors. Indeed, because the officers may have more intimate knowledge 
the corporate affairs than non-officers or directors, they may hold to a 
higher standard of care. Officers, like directors, also owe a duty of loyalty 
in their dealing with the corporation.
Directors 
1.
Statutes

Directors Statutes contemplate that a corporation's business and affairs will be managed by the board of directors or under the board's authority or 
direction. Directors delegate often to corporate officers their authority to formulate policy and to manage the business. In closely held corporations, directors normally involve themselves more in management than do their counterparts in large corporations. Statutes empower directors to decide 
whether to declare dividends; to formulate proposed important corporate changes, such as mergers or amendments to the articles of incorporation; and to submit proposed changes to shareholders. Many boards appoint committees to handle technical matters, such as litigation, but the board itself must address important matters. Directors customarily get paid a salary and often receive incentive plans that can supplement that salary.

2.
Fiduciary

Directors' fiduciary duties fall under three broad categories: the duty of care, the duty of loyalty, and duties imposed by statute. Generally, a fiduciary duty is the duty to act for the benefit of another - here, the corporation - while subordinating personal interests. A fiduciary occupies a position of trust for another and owes the other a high degree of fidelity and loyalty.

3.
Duty to manage

A director owes the corporation the duty to manage the entity's business with due care. Statutes typically define using due care as acting in Good Faith, using the care that an ordinarily prudent person would use in a similar position and situation, and acting in a manner that the director somewhat thinks is in the corporation's best interests. Courts seldom second-guess directors, but they usually find personal liability for corporate losses where there is self-dealing or Negligence.

4.
Self-dealing transactions


Self-dealing transactions raise questions about directors' duty of loyalty. A 
self-dealing transaction occurs when a director is on both sides of the 
same transaction, representing both the corporation and another person 
or entity who is involved in the transaction. Self-dealing may endanger a 
corporation because the corporation may be treated unfairly. If a 
transaction is questioned, the director bears the burden of proving that it 
was in fact satisfactory.


Self-dealing usually occurs in one of four types of situations: transactions 
between a director and the corporation; transactions between corporations 
where the same director serves on both corporations' boards; by a director 
who takes advantage of an opportunity for business that arguably may 
belong to the corporation; and by a director who competes with the 
corporation.

5.
Corporate opportunity

The usurping of a corporate opportunity poses the most significant challenge to a director's duty of loyalty. A director cannot exploit the position of director by taking for himself or herself a business opportunity that rightly belongs to the corporation. Most courts facing this question compare how closely related the opportunity is to the corporation's current or potential business. Part of this analysis involves assessing the fairness of taking the opportunity. Simply taking a corporation's opportunity does not automatically violate the duty of loyalty. A corporation may relinquish the opportunity, or the corporation may be incapable of taking the opportunity for itself.
6.
Violating their duty of care

Directors who are charged with violating their duty of care usually are protected by what courts call the Business Judgment Rule. Essentially, the rule states that even if the directors' decisions turn out badly for the corporation, the directors themselves will not be personally liable for losses if those decisions were based on reasonable information and if the directors acted rationally. Unless the directors commit fraud, a breach of good faith, or an illegal act, courts presume that their judgment was formed to promote the best interests of the corporation. In other words, courts focus on the process of reaching a decision, not on the decision itself, and require directors to make informed, not passive, decisions.

State statutes on directors

State statutes frequently fiat additional duties and liabilities on directors as fiduciaries to a corporation. These laws may govern conduct such as paying dividends when a statute or the articles prohibit doing so; buying shares when a statute or the articles prohibit doing so; giving assets to shareholders during liquidation without resolving a corporation's debts, liabilities, or obligations; and making a prohibited loan to another director, an officer, or a shareholder.

If a court finds that a director has violated a duty, the director still might not face personal liability. Some statutes require or permit corporations to indemnify a 
director who violated a duty but acted in good faith, who received no improper personal benefit, and who reasonably thought that the action was lawful and in the corporation's best interests. Indemnification means that the corporation reimburses the director for expenses incurred defending himself or herself and for amounts he or she paid after losing or settling a claim.

Duties and powers of corporate officers

The duties and powers of corporate officers can be found in statutes, articles of incorporation, bylaws, or corporate resolutions. Some statutes require a corporation to have specific officers; others merely require that the bylaws contain a description of the officers. Officers usually serve at the will of those who appointed them, and they generally can be fired with or without cause, although some officers sign employment contracts.

Corporations typically have as officers a president, one or more vice presidents, a secretary, and a treasurer. The president is the primary officer and supervises the corporation's business affairs. This officer sometimes is referred to as the chief executive officer (CEO), but the decisive authority lies with the directors. The vice president fills in for the president when the latter cannot or will not act. The secretary keeps minutes of meetings, oversees notices, and manages the corporation's records. The treasurer manages and is responsible for the corporation's finances. Officers act as a corporation's agents and can bind the 
corporation to contracts and agreements. Many parties who deal with corporations require that the board pass a resolution approving any contract negotiated by an officer, as a sure way to bind the corporation to the contract. In the absence of a specific resolution, the corporation still may be bound if it ratified the contract by accepting its benefits or if the officer appears to have the authority to bind the corporation. Courts treat corporations as having knowledge of information if a corporate officer or employee has that knowledge.

Like directors, officers owe fiduciary duties to the corporation: good faith, diligence, and a high degree of honesty. But most litigation about fiduciary duties involves directors, not officers. An officer does not face personal liability for a transaction if he or she merely acts as the corporation's agent. Nevertheless, the officer may be personally liable for a transaction where the officer intends to be bound personally or creates the impression that he or she will be so bound; where the officer exceeds his or her authority; and where a statute imposes liability on the officer, such as for failure to pay taxes.

Finances Shares
A corporation divides its ownership units into shares, and can issue more than one type or class of shares. The articles of incorporation must state the type or types and the number of shares that can be issued. A corporation may offer additional shares once it has begun operating, sometimes subject to current shareholders' preemptive rights to buy new shares in proportion to their current ownership.

Determination of price of shares

Directors usually determine the price of shares. Some states require corporations to assign a nominal or minimum value to shares, called a par value, although many states are eliminating this practice. Many states allow some types of non-cash property to be exchanged for shares. Corporations also raise money through debt financing - also called debt securities - which gives the creditor an interest in the corporation that ultimately must pay back by the corporation, much like a loan.

Type of shares
1.
Common stock

If a corporation issues only one share genre, shares called common stock or common shares. Holders of common stock typically have the power to vote and a right to their shares of the corporation's net assets. Statutes allow corporations to create different classes of common stock, with varying voting power and dividend rights.

2.
Preferred shares

A corporation also issue preferred shares. These are typically nonvoting 
shares, and their holders may receive a preference over holders of common shares for payment of dividends or liquidations. Some preferred dividends carry over into another year, either in whole or in part.

Dividends

A dividend is a payment to shareholders, in proportion to their holdings, of current or past earnings or profits, usually on a regular and periodic basis. Directors determine whether to issue dividends. A dividend can take the form of cash, property, or additional shares. Shareholders have the right to force payment of a dividend, but they usually succeed only if the directors abused their discretion.

Dividends restriction

Restrictions on the distribution of dividends could find in the articles of incorporation and in statutes, which seek to ensure that the dividends come out of current and past earnings. Directors who vote for illegal dividends may hold personally liable to the corporation. In addition, a corporation's creditors often will contractually restrict the corporation's power to make distributions.

Courts actions
1.
Piercing the Corporate Veil

Piercing the Corporate Veil When a corporation is a sham, engages in 
Fraud or other wrongful acts, or is used solely for the personal benefit of its directors; officers, or shareholders, courts may disregard the separate corporate existence and impose personal liability on the directors, officers, or shareholders. In other words, courts may pierce the "veil" that the law uses to divide the corporation (and its liabilities and assets) from the people behind the corporation. The veil creates a separate, legally recognized corporate entity and shields the people behind the corporation from personal liability.

2.
Misuse of the corporate privilege

In these cases, courts look beyond the form to the substance of the corporation's actions. The facts of a particular case must show some misuse of the corporate privilege or show a reason to cut back or limit the corporate privilege to thwart fraud, Misrepresentation, or illegality or to achieve Equity or fairness.

3.
Alter ego

Courts traditionally require fraud, illegality, or misrepresentation before they will pierce the corporate veil. Courts also may ignore the corporate existence where the controlling shareholder or shareholders use the corporation as merely their instrumentality or alter ego, where the corporation is undercapitalized, and where the corporation ignores the 
formalities required by law or commingles its assets with those of a controlling shareholder or shareholders. In addition, courts may refuse to recognize a separate corporate existence when doing so would violate a clearly defined statutory policy.

4.
Doppelganger doctrine

The instrumentality and alter ego doctrines used by courts are practically indistinguishable. Courts following the instrumentality doctrine concentrate on finding three factors: (1) the people behind the corporation dominate the corporation's finances and business practices so much that the corporate entity has no separate will or existence; (2) the control has resulted in a fraud or wrong, or a dishonest or unjust act; and (3) the control and harm directly caused the plaintiff's injury or unjust loss.
The alter ego doctrine allows courts to pierce the corporate veil when two factors exist: (1) the shareholder or shareholders disregard the separate corporate entity and use the corporation as a tool for personal business, merging their separate entities with that of the corporation and making the corporation merely their alter ego; and (2) recognizing the corporation and shareholders as separate entities would give court approval to fraud or cause an unfair result.

Sole shareholder

It may appear that a corporation owned by one or two persons or a single family would almost automatically lose its separate legal existence under these doctrines, but this is not necessarily so. A sole owner of a business, for example, can incorporate her or himself, or the business; issue all shares to her or himself; and set up dummy directors to follow the necessary corporate formalities. However, the sole shareholder (SS) may lose the protection of limited liability - just as any other corporation would - if the corporate affairs and assets are confused or commingled with personal affairs and assets, if the sole shareholder abuses her or his control, or if the sole shareholder ignores the necessary corporate formalities.

Corporation undercapitalization

When courts ponder piercing the corporate veil, they consider undercapitalization to exist when a corporation's assets or the value it receives for issuing shares or bonds is disproportionately small considering the nature of the business and the risks of engaging in that business. Courts assess undercapitalization by examining the capitalization at the time the corporation was formed or entered a new business. For example, if a corporation that faces or may face obligations to creditors and potential lawsuits has received only a token or minimal amount for its shares, or has siphoned off its assets through dividends or salaries, courts may find undercapitalization. Such corporations are called shells or shams designed to take advantage of limited liability protections while not exposing to a risk of loss any of the profits or assets they gained by incorporating.

Who should bear a loss?
The undercapitalization doctrine especially comes into play when courts must determine who should bear a loss - a corporation's shareholders or a third person. This determination usually depends on whether the claim involves a contract or a tort (civil wrong or injury). In contract cases, the third party usually has had some earlier dealings with the corporation and should know that the corporation is a shell. So, unless there has been deception, courts typically find that the third party assumes the risk and should suffer the loss. In tort cases, the third party normally has not dealt voluntarily with the corporation. Courts thus must decide whether the owners of the business can shift the risk of loss or injury off themselves and onto the innocent general public simply by creating a marginally financed corporation to conduct their business.

Courts may disregard the separate corporate existence when a corporation fails to follow the formalities required by corporation statutes. Courts often cite the lack of corporate formalities in finding that a corporation has become the alter ego or instrumentality of the controlling shareholder or shareholders. For example, a court may justify piercing the corporate veil if a corporation began to conduct business before its incorporation was completed; failed to hold 
shareholders' and directors' meetings; failed to file an Annual Report or tax return; or directed the corporation's business receipts straight to the controlling shareholder's or shareholders' personal accounts.

Regulation of Corporations

Corporations are subject to two kinds of regulation: (1) regulation by the state in which they are incorporated and (2) regulation by the individual corporation's articles of incorporation and bylaws. State Regulation Corporations are regulated by business corporation laws that exist in all fifty states. Although the statutes prescribe what corporations may and may not do, they are written in broad and general language. In essence, then, the states permit articles of incorporation to edit in a manner that permits corporations to engage in business for almost any legal purpose. Policies made by the board of directors carried out by the corporation's executives, who direct the work of employees under their jurisdiction.

Classes of Stock

Corporations ordinarily have two classes of stock: (1) common and (2) preferred. The two classes differ in many respects but both also share a number of common characteristics. There is no limit to how many classes of stock a corporation may have. Common Stock Common stockholders participate more in the governance of a corporation than do preferred stockholders. 
This is accomplished by giving common stockholders the right to vote for members of the board of directors as well as on major decisions (e.g., a merger with another corporation). Common stock, however, can be issued without voting rights.

Cumulative voting, which permits shareholders to cast one vote for each share of common stock owned in any combination, is prevalent. In an election for members of the board of directors, for example, a shareholder owning 3000 shares of common stock could cast all 3000 votes for one candidate or divide them in any way among candidates (e.g., 60000 votes for five candidates). Cumulative voting offers some protection for smaller stockholders.

The market value of common stock tends to fluctuate more than that of preferred stock. Preferred Stock Preferred stockholders are not ordinarily granted the voting rights given to common stockholders. They cannot participate in elections for members of the board of directors or in major decisions of the corporation.

However, preferred stockholders are almost always given prior rights over common stockholders in the matter of dividends. Dividends for preferred stockholders are often stated in advance and do not tend to fluctuate as much as those for common stock. Preferred dividends may state as a percentage of par value or as a dollar amount per share. 
However, preferred dividends are not guaranteed in the same sense as is bond interest. Neither preferred nor common stock dividends can be paid without approval of the board of directors. And boards may "skip" declaring dividends if the directors feel the financial situation so warrants.

Preferred stock is often "cumulative." With this provision, a preferred stock dividend that not declared or paid considered payable. As long as the preferred dividend is "owed," no common stock dividend may ordinarily declare or pay. But even if the preferred stock is not cumulative, a frequently applied policy that common stock dividends cannot declare as long as the preferred dividends "in arrears."

Sometimes preferred stock is "convertible." Shareholders who own convertible preferred stock may, at a price announced when the stock purchased, turn in their preferred stock and receive common stock in its place. Assume, for example, that an investor purchases preferred stock at $36.50 per share. The stock is convertible four years from its issuance at a ratio of 3:1; that is, three shares of preferred stock can trade at the shareholder's option for one share of common stock. At the 3:l ratio, after discounting any related transfer costs, the preferred stockholder would find it profitable to convert if the common stock value rises above $109.50 per share ($36.503).

Preferred stock may be "callable." At the option of the corporation, callable preferred stock may surrender to the corporation, usually at a price a little above par value (or a stated value). If the stated value is $50, the callable price, on or after, a specified date might be $51.25. If the stock's market value rises to, say, $55, it might profitable for the corporation to call for its surrender.

Occasionally preferred stock gives the right to "participate" with common stock in being granted dividends above a stated value. For example, assume the board of directors declares a regular preferred stock dividend at $3 per share and a common stock dividend at $13 per share. With participating rights, it would have been stipulated that preferred stockholders would receive $1 per share more for every additional $5 given to common stockholders.

If a corporation closes down its operation, preferred stockholders have prior claim over common stockholders upon dissolution of the assets. A sufficient amount of the corporation's assets would need to be turned over to the preferred stockholders before common stockholders could claim any part of the assets. In practice, however, assets of a closed-down corporation are rarely sufficient to pay off the preferred shareholders in full.

Related Forms of Business Ownership

Five types of business entities have regulations similar to those of corporations.

1.
Professional corporations


Professional corporations (abbreviated as PC ) are those corporate 
entities for which many corporation statutes make special provision, 
regulating the use of the corporate form by licensed professionals such as 
attorneys, architects, engineers, public accountants and doctors. Legal 
regulations applying to professional corporations typically differ in 
important ways from those applying to other corporations. Professional 
corporations, which may have a single director or multiple directors, do not 
usually afford that person or persons the same degree of limitation of 
liability as ordinary business corporations (or. LLP). Such corporations 
must identify themselves as professional corporations by including "PC" 
after the firm's name. Professional corporations often exist as part of a 
larger, more complicated, legal entity; for example, a law firm or medical 
practice might be organized as a partnership of several or many 
professional corporations.


A legal structure authorized by state law for a fairly narrow list of licensed 
professions, including lawyers, doctors, accountants, many types of 


higher-level health providers and often architects. Unlike a regular 
corporation, a professional corporation does not absolve a professional for 
personal liability for her own negligence or malpractice. The main reason 
why groups of professions choose this organizational structure is that, 
unlike a general partnership, owners are not personally liable for the 
malpractice of other owners. In some states, limited liability partnerships 
offer this same benefit and may be more desirable for other reasons."  


The corporate form can also use for professional service providers. 
The main advantage of incorporating, those professionals in the corporation not liable for the malpractice of others in the corporation, 
but they still remain liable for their own individual acts. Incorporating a professional corporation is essentially the same as incorporating any other 
corporation. A professional corporation however, must identify itself as 
such by including the following in its name: P.C., P.A., chartered, or 
incorporated.  

2.
Limited-Liability Companies
Limited-liability companies (LLC) enjoy the benefits of limited liability while being taxed like a general partnership. Owners' net income may tax at an individual personal rate rather than at the rate of a corporation (taxation of both corporate net income and dividends).

a.
Note

Not all states permit formation of limited liability companies. They are neither a partnership nor a corporation. They generally have a limited life span. Management must be by a small group. States do not restrict the number or the type of members. Unlimited transferability of ownership is not permitted.

3.
Limited Partnership

Limited Partnership (LP) is the simplest business organization involving more than one person. It is an association of two or more people to carry on business as co-owners, with shared rights to manage and to gain profits and with shared personal liability for business debts. 
a.
Sole Proprietorship


A sole proprietorship is more or less a one-person partnership. It is a business owned by one person, who alone manages its operation and takes its profits and is personally liable for all of its debts.

4.
S Corporations
S corporations' major benefit is that they tax like partnerships. The owners' income tax based on their share of the firm's total net income, whether or not distributed to them. The second huge benefit called limited liability.
a.
Note

However, an S corporation is limited to thirty-five shareholders, none of whom can be nonresident aliens. Only one class of stock may be issued or outstanding. The S corporation may own only 80 percent of a subsidiary business firm.

5.
Permutation Corporation

Permutations Corporations do not represent the only, or necessarily the best, type of business. Several other forms of business offer varying degrees of organizational, financial, and tax benefits and drawbacks. The selection of a particular form depends upon the investors' or owners' objectives and preferences, and upon the type of business to be conducted.

Corporation law has traditionally been the domain of state legislatures and state courts, although nothing in the Constitution prohibits a federal role in corporate governance. The influence of the United States Supreme Court on corporation law until recently has therefore been decidedly secondary to that of the state courts, especially those of Delaware and New York. Nevertheless, before World 
War II, several Supreme Court decisions had momentous consequences for the place of corporations in American society. Since 1950, the Court has come to exercise an ever‐expanding influence on corporation law, due partly to the impact of securities regulation on corporate affairs and partly to an increasing nationalization of corporation law. 

For a century after Charles River Bridge, the Supreme Court had little direct involvement with the law of corporations, except for the offhand dictum of Chief Justice Morrison R. Waite in Santa Clara County v. Southern Pacific Railroad (1886) that corporations were “persons” within the meaning of the Fourteenth Amendment's Equal Protection Clause. The Court's various substantive due process and freedom of contract decisions between 1890 and 1937 strengthened the hand of corporations in their dealings with employees, unions, consumers, and state legislatures. Another instance of constitutional protection for the corporate entity came in First National Bank v. Bellotti (1978), where the Court extended the First Amendment's protection to corporate political speech. 

Ethical consumerism

The rise in popularity of ethical consumerism over the last two decades linked to the rise of Corporate Social Responsibility (CSR). As global population increases, so does the pressure on limited natural resources required to touch rising consumer demand. Industrializations in many developing countries appear booming as a result of technology and globalization. Consumers becoming more aware of the environmental and social implications of their day-to-day consumer decisions and are beginning to make purchasing decisions related to their environmental and ethical concerns. However, this practice is far from consistent or universal.

Globalization and market forces

As corporations pursue growth through globalization, they have encountered new challenges that impose limits to their growth and potential profits. Government regulations, tariffs, environmental restrictions and varying standards of what constitutes labor exploitation characterized problems that can cost organizations millions of dollars. Some view ethical issues as simply a costly hindrance. Some companies use CSR methodologies as a strategic tactic to gain public support for their presence in global markets, helping them to sustain a competitive advantage by using their social contributions to provide a subconscious level of advertising. Global competition places particular pressure on multinational corporations to examine not only their own labor practices, but those of their entire supply succession, from a CSR perspective

Importance Element of Corporation
One important element of the corporate form is that it allows for limited liability. The liability of individual shareholders commensurate to the amount they actually 
invested, even if the corporation runs up large debts. However, there are extreme cases in which shareholders can hold liable for the acts of a corporation - a situation called "piercing the corporate veil." American courts have developed several criteria in determining whether or not to pierce the corporate veil. One factor the courts consider is whether the corporate action involves a contract or personal injury - type action, in which case the person affected normally, has no choice but to deal with the corporation. The courts may also hold shareholders liable for corporate actions when the shareholders are involved in fraud or some other wrongdoing, such as siphoning off company profits. This occurs most often in closely held corporations, with very few shareholders and in which the majority shareholder plays a substantial role in company management. Other occasions on which courts have held shareholders liable are when the corporation was knowingly undercapitalized and when it failed to follow normal corporate formalities, such as issuing stock or keeping corporate meeting minutes.

Growth of Corporations

The U.S. Constitution gives Congress the power to regulate commerce between the states and with foreign nations, a power that Congress used to charter national banks and transcontinental railroads in the nineteenth century. Congress has used its power solely to regulate state-chartered corporations through various federal rules, including extensive antitrust laws, rather than engaging in federal incorporation.

The end of the nineteenth century saw an unprecedented expansion and dominance of the corporate form. Large companies like the Standard Oil Company and United States Steel began to exercise monopolistic powers in their respective markets. Public concern over the abuses exercised by these behemoth corporations led to antitrust legislation, laws restricting business practices considered unfair or monopolistic and aimed at preserving competition. In 1890, Congress enacted the Sherman Antitrust Act to prevent interference with interstate trade and to promote a freely competitive market.

In 1895 the Supreme Court declared that the federal government did not have the power to prevent a state-charted corporation from acquiring control of manufacturing plants producing 98 percent of the refined sugar in the nation (United States v. E. C. Knight Company). To combine with the liberal incorporation laws of New Jersey, corporate combinations that would have otherwise been considered restraints on trade declared legal. A relatively few large corporations now controlled American industry, and with the simultaneous relative decline of agriculture, the American economy shifted from one organized primarily around small businesses to an industrial nation.

Antitrust Measures

In 1903 Congress reacted to the movement toward mergers and oligopolies by creating the Antitrust Division of the Department of Justice. The government also established the Bureau of Corporations, with the mission of investigating and publicizing the control of industries by corporations.

Largely based on the work of the Bureau of Corporations, the Supreme Court ordered both the Standard Oil Company and American Tobacco Company to have dissolved in 1911. Woodrow Wilson became governor of New Jersey that same year, and began mounting an effort to return to a more restrictive approach to incorporations. In response, companies began leaving New Jersey and incorporating in Delaware, which had liberal statutes very much like those of New Jersey prior to the restrictive measures. When New Jersey later amended its statutes to undo the Wilson-era reforms, many of the corporations that had moved to Delaware could find no reason to move back.

The Rise of Conglomerates

Eventually, another form of corporation would emerge. Conglomerates exemplified corporations that consist of a number of different companies operating in diversified fields, often only indirectly (or not at all) related to other corporate divisions. Conglomerates became increasingly popular during the late 1950s and early 1960s because such entities could make acquisitions and grow, yet maintain immunity from the antitrust prosecution that companies faced when making acquisitions in the same line of business. Thus businesses that constrained within their own industry able to freely expand into different markets.

Some of the traditionally powerful American corporations began to lose their influence in the late 1960s. The government continued strengthening its antitrust efforts, launching attacks on various conglomerates that misstated earnings. The federal government exercised onslaughts on IBM in 1969 and AT&T in 1974. In addition, the increasing ease of travel for business contributed to a global economy with increased market competition. As industry internationalized, American business transformed. Competition for American dollars moved from a national to a multinational stage. In fact, almost all of the largest American corporations at the beginning of the twenty-first century operated in world markets directly or through subsidiary corporations.

Modern Corporations

By the 1970s, a handful of communications media, education, research and development, computing machines, and financial and real estate companies accounted for as much as 40 percent of the country's gross national product. Microsoft, a developer of personal computer software systems and applications, was formed in 1975. The corporation moved to the front of the software market in the 1980s when its operating system became the standard for personal computers across the country. By 1993, its newest operating system release was 
selling more than one million copies per month. Three years later, its net income topped $2.1 billion, and it could be argued that Microsoft is the corporation that had the largest impact on American history in the twentieth century. However, the company faced charges of unfair competition and a Department of Justice investigation in 1994. In 1996, the Department of Justice reopened its investigation and, following a 30-month trial, found the corporation guilty of antitrust violations and ordered its breakup. An appeals court overturned the breakup order, but found the company guilty of trying to maintain a monopoly.

Enron Corporation, formed from the merger of natural gas pipeline companies Houston Natural Gas and InterNorth, exposed for inflating profits in 2001. A Wall Street Journal report disclosed that Enron took a $1.2 billion charge against shareholder equity. Shortly thereafter, Enron announced that it had overstated earnings by almost $600 million, dating back four years. The Department of Justice opened a criminal investigation and found that the company actually inflated profits by $1 billion. The government also indicted Enron's accounting firm, Arthur Andersen LLP, for obstructing justice, based on evidence that the company in appropriately shredded documents related to the Enron bankruptcy.

Consumer Product Safety Commission

Congress established the Consumer Product Safety Commission (CPSC) in 1972. It is the job of the CPSC to protect consumers from faulty or dangerous 
products by enacting mandatory safety standards for those products. The CPSC has the authority to ban products from the marketplace or to recall products (when a product is recalled, it is removed from the shelves or sales lots, and consumers maybe able to return it to the manufacturer or place of purchase for repair, replacement, or a refund). Still, the agency has trouble protecting consumers from hazardous products of which it is unaware.

In recent years, the CPSC has fallen victim to federal budget cuts: from 1975 to 1990, the agency's budget decreased 60 percent. Reductions in the agency's legal staff have prompted the CPSC to rely more and more on manufacturers to voluntarily recall their defective or hazardous products. When manufacturers do not cooperate, the CPSC must commence a legal action that may take years to resolve. Of 176 product recalls the CPSC supervised in 1993, almost all were voluntary. Manufacturers, by law, must report product safety problems to the CPSC, and the CPSC may fine manufacturers who fail to do so up to $1.25 million.

Unfair or Deceptive Trade Practices

The U.S. Federal Trade Commission (FTC), the largest federal agency that handles consumer complaints, regulates unfair or deceptive trade practices. Even local trade practices deemed inequitable or deceptive may fall within the jurisdiction of FTC laws and regulations when they have an adverse effect on 
interstate commerce. In addition, every state has enacted consumer protection statutes, which are modeled after the Federal Trade Commission Act. These acts allow state attorneys general and private consumers to commence lawsuits over false or deceptive advertisements, or other inequitable and injurious consumer practices. Many of the state statutes explicitly provide that courts turn to the federal act and interpretations of the FTC for guidance in construing state laws.

Truth in Lending Act

Consumer credit - home mortgages, student financial aid, and credit cards, for example, is an area fraught with complicated finance terms, and Congress has 
designed laws requiring lenders to fully disclose and explain those terms to potential borrowers. The Consumer Credit Protection Act (CCPA) of 1968, also known as the Truth in Lending Act, prohibits lenders from advertising loan terms that are only available to preferred borrowers. In addition, advertisements for consumer credit transactions cannot disclose partial terms; either all the terms of the transaction or none of them must be spelled out. Finally, when the terms of credit provide for repayment in more than four installments, the agreement must conspicuously state that "the cost of credit is included in the price quoted for the goods and services."

The Truth in Lending Act (TLA) designed to protect society as a whole, and therefore does not provide the individual consumer with a personal cause of action when a 
lender violates the law. Nor are publishers of advertising, such as radio, newspapers, and television, generally held liable for lenders' advertisements that violate the act. Finally, the act does not consider statements made by salespeople in the course of selling products or services to be advertisements; therefore the law does not apply to those statements.

Warranties

Warranties are promises by a manufacturer, made to the consumer purchasing the manufacturer's product, that the product will serve the purpose for which it 
was designed. The Uniform Commercial Code (UCC) is a law, adopted in some form in all states that regulates sales transactions and specifically the three most common types of consumer warranties: express, merchantability, and fitness.

1.
Express warranties

Express warranties are promises included in the written or oral terms of a sales agreement that assure the quality, description, or performance of the product. Express warranties are usually included in the sales contract, or are written in a separate pamphlet and packaged with the merchandise sold to the consumer. These warranties may be less obvious than product advertisements. A consumer who relies on a written description of a product in a catalog or on a sample of a product may have a cause of action if the actual product differs. Express warranties can also be verbal, 
such as promises made by salespeople. However, because oral warranties are extremely difficult to prove, they are rarely litigated.
2.
Merchantability
A warranty of merchantability concerns the basic construal that the product fits to be purchased and used in the ordinary way - for instance, a lamp will provide light, a radio will pick up broadcast stations, and a refrigerator will keep food cold. 
3.
Fitness Warranty

A warranty of fitness concerns the consumer's purpose in purchasing a 
product, and allows the consumer to rely on the seller to offer goods only if 
they are suitable for that particular purpose. 
Example
There may be a breach of the implied warranty of fitness if a salesperson knowingly sells consumer software that is not designed for operation on the consumer's computer. For a breach-of-implied-warranty claim to be successful, the consumer must establish that an implied warranty existed and was breached, that the breach harmed the consumer, that the consumer dealt with the party responsible for the implied warranty, and that the consumer notified the seller within a reasonable time. Implied warranties may disclaim by the seller if denied expressly and specifically at the time of the sale.
Consumer Remedies

Laws protecting consumers vary in the remedies they provide to consumers for violations. Many federal laws merely provide for public agencies to enforce consumer regulations by investigating and resolving consumer complaints. For example, in the case of a false advertisement, a common remedy is the FTC-ordered removal of the offensive advertisements from the media. In other circumstances, consumers may be entitled to money damages, costs, punitive damage, and attorneys' fees; these remedies can be effective in a case involving a breach of warranty. Depending on the amount of damages alleged, consumers may bring such actions in small-claims courts, which propend expediting and less expensive than trial courts. Alternative dispute resolution (ADR) is another option for consumers. Some states pass consumer protection statutes that require some form of ADR - usually arbitration or mediation  - before a consumer can seek help from the courts. Finally, when a large number of consumers have been harmed in the same way as a result of the same practice, they may join in a class action, a single lawsuit in which one or more named representatives of the consumer group sue to redress the injuries sustained by all members of the group.
General Principles

The freedom to pursue a livelihood, operate a business, and otherwise compete in the marketplace is essential to any free enterprise systemic. Competition creates incentives for businesses to earn customer loyalty by offering quality goods at reasonable prices. At the same time, competition can also inflict harm. The freedom to compete gives businesses the right to lure customers away from each other. When one business entices enough customers away from competitors, those rival businesses may be forced to shut down or move. The law of unfair competition will not penalize a business merely for being successful in the marketplace. 
Nor will the law impose liability simply because a business aggressively marketing products. The law assumes, however, that for every dollar earned by one business, a dollar will be lost by a competitor. Accordingly, the law prohibits a business from unfairly profiting at a competitor's expense. What constitutes unfair competition varies according to the cause of action asserted in each case.

Interference with Business Relations

No business can compete effectively without establishing good relationships with its employees and customers. In some instances parties execute a formal written contract to memorialize the terms of their relationship. In other instances business relations are based on an oral agreement. Most often, however, 
business relations conducted informally with no contract or agreement at all. Grocery shoppers, for example, typically have no contractual relationship with the supermarkets, they patronize. The law of inequitable competition prohibits competitors from unreasonably interfering with all three types of relationships.

Business relations are often formalized by written contracts. Merchant and patron, employer and employee, labor and management, wholesaler and retailer, and manufacturer and distributor all frequently reduce their relationships to contractual terms. These contractual relationships create an expectation of mutual performance (that each party will perform its part under the contract's terms) upon which each party relies. Protection of these relationships from outside interference facilitates performance and helps stabilize commercial undertakings. Interference with contractual relations upends expectations, destabilizes commercial affairs, and increases the costs of doing business by involving competitors in petty squabbles or litigation.

Virtually any contract, whether written or oral, qualifies for protection from unreasonable interference. Non-competition contracts are a recurrent source of litigation in this area of law. These contracts commonly arise in professional employment settings where an employer requires a skilled employee to sign an agreement promising not to go to work for a competitor in the same geographic market. Such agreements are generally enforceable unless they operate to 
deprive an employee of the right to meaningfully pursue a livelihood. An employee who chooses to violate a non-competition contract is guilty of breach of contract, and the business that lured the employee away may hold liable for interfering with an existing contractual relationship in violation of the law of unjust competition.

Informal trade relations that have not been reduced to contractual terms are also protected from outside interference. The law of unfair competition prohibits businesses from intentionally inflicting injury upon a competitor's informal business relations through improper means or for an improper purpose. Improper means include the use of violence, undue influence, and coercion to threaten competitors or intimidate customers. For example, it is illegal for a business to blockade the entryway to a competitor's shop or impede the delivery of supplies with a show of force. The mere refusal to deal with a competitor, however, is not considered an improper means of competition, even if the refusal is motivated by spite.

Malicious Monopoly

Any malicious or monopolistic practice aimed at injuring a competitor may constitute an improper purpose of competition. Monopolistic behavior includes any agreement between two or more people that has as its purpose the exclusion or reduction of competition in a given market. The Sherman Anti-Trust 
Act of 1890 makes such behavior illegal by forbidding the formation of contracts, combinations, and conspiracies in restraint of trade. Corporate mergers and acquisitions that suppress competition are prohibited by the Clayton Act of 1914, as amended by the Robinson-Patman Act of 1936.
The Clayton Act also regulates the use of predatory pricing, tying agreements, and exclusive dealing agreements. Predatory pricing is the use of below-market prices to inflict pecuniary injury on competitors. A tying agreement is an agreement in which a vendor agrees to sell a particular good on the condition that the vendee buys an additional or "tied" product. Exclusive dealing agreements require vendees to satisfy all of their needs for a particular good exclusively through a designated vendor. Although none of these practices  considered inherently illegal, any of them may deemed improper if it manifests a tendency to appreciably restrain competition, substantially increase prices, or significantly reduce output.

Trade Name, Trademark, Service Mark, and Trade Dress Infringement

Before a business can establish commercial relations with its customers, it must create an identity for itself, as well as for its goods and services. Economic competition is based on the premise that consumers can distinguish between products offered in the marketplace. Competition is made difficult when rival products become indistinguishable or interchangeable. Part of a business's identity is the good will it has established with consumers, while part of a product's identity is the reputation it has earned for quality and value. As a result, businesses spend tremendous amounts of resources to identify their goods, distinguish their services, and cultivate good will.

The four principal devices businesses use to distinguish themselves are trade names, trademarks, service marks, and trade dress. Trade names use to identify corporations, partnerships, sole proprietorships, and other business entities. A trade name may be the actual name of a business that is registered with the government, or it may assume name under which a business operates and holds itself out to the public. For example, a husband and wife might register their business under the name "Sam and Betty's Bar and Grill," while doing business as "The Corner Tavern." Both names considered trade names under the law of unfair competition.

Trademarks consist of words, symbols, emblems, and other devices that are affixed to goods for the purpose of signifying their authenticity to the public. The circular emblem attached to the rear end of vehicles manufactured by Bavarian Motor Works (BMW), a familiar example of a trademark designed to signify meticulous craftsmanship. Whereas trademarks attached to goods through tags and labels, service marks generally displayed through advertising. As their name suggests, service marks identify services rather than goods. 
Trade dress refers to a product's physical appearance, including its size, shape, texture, and design. Trade dress can also include the manner in which a product is packaged, wrapped, presented, or promoted. In certain circumstances particular color combinations may serve as a company's trade dress. For example, the trade dress of Chevron Chemical Company includes the red and yellow color scheme found on many of its agricultural products {Chevron Chemical Co. v. Voluntary Purchasing Groups, Inc., 659 F.2d 695 (5th Cir. 19810)}.

To receive protection from infringement, trade names, trademarks, service marks, and trade dress must be distinctive. Generic language that is used to describe a business or its goods and services rarely qualifies for protection. For instance, the law would not gratify a certified public accountant to acquire the exclusive rights to market his business under the name "Accounting Services." Such a name does nothing to distinguish the services offered by one accountant from those offered by others in the same field. A court would be more inclined to confer protection upon a unique or unusual name like "Accurate Accounting and Actuarial Acumen."

When competitors share deceptively similar trade names, trademarks, service marks, or trade dress, a cause of action for infringement may exist. The law of unfair competition forbids competitors from confusing consumers through the use 
of identifying trade devices that are indistinguishable or difficult to distinguish. Actual confusion need not be demonstrated to establish a claim for infringement, so long as there is likelihood that consumers will be confused by similar identifying trade devices. Greater latitude gives to businesses that share similar identifying trade devices in unrelated fields or in different geographic markets. For example, a court would be more likely to allow two businesses to share the name "Hot Handguns," where one business sells firearms downtown, and the other business runs a country western theater in the suburbs.

Theft of Trade Secrets and Infringement of Copyrights and Patents

The intangible assets of a business include not only its trade name and other identifying devices but also its inventions, creative works, and artistic efforts. Broadly defined as trade secrets, this body of commercial information may consist of any formula, pattern, process, program, tool, technique, mechanism or compound that provides a business with the opportunity to gain advantage over competitors. Although a trade secret is not patented or copyrighted, it is entrusted only to a select group of people. The law of unfair competition awards individuals and businesses a property right in any valuable trade information they discover and attempt to keep secret through reasonable steps.

The owner of a trade secret is entitled to its exclusive use and enjoyment. A trade secret is valuable not only because it enables a company to gain
 advantage over a competitor but also because it may be sold or licensed like any other property right. In contrast, commercial information that is revealed to the public, or at least to a competitor, retains limited commercial value. 
Consequently, courts vigilantly protect trade secrets from disclosure, appropriation, and theft. Businesses or opportunistic members of the general public may be held liable for any economic injuries that result from their theft of a trade secret. Employees may be held liable for disclosing their employer's trade secrets, even if the disclosure occurs after the employment relationship has ended.

Valuable business information that is disclosed to the public may still protect from infringement by copyright and patent law. Copyright law gives individuals and businesses the exclusive rights to any original works they create, including movies, books, musical scores, sound recordings, dramatic creations, and pantomimes. Patent law gives individuals and businesses the right to exclude all others from making, using, and selling specific types of inventions, such as mechanical devices, manufacturing processes, chemical formulas, and electrical equipment. Federal law grants these exclusive rights in exchange for full public disclosure of an original work or invention. The inventor or author receives complete legal protection for her intellectual efforts, while the public obtains valuable information that can be used to make life easier, healthier, or more pleasant.

Like the law of trade secrets, patent and copyright law offers protection to individuals and businesses that have invested considerable resources in creating something useful or valuable and wish to exploit that investment commercially. Unlike trade secrets, which may be protected indefinitely, patents and copyrights are protected only for a finite period of time. Applications for copyrights governed by the Copyrights Act, and patent applications are governed by the Patent Act.
False Advertising, Trade Defamation, and Misappropriation of a Name or Likeness

A business that successfully protects its creative works from theft or infringement may still be harmed by false advertising. Advertising need not be entirely false to be actionable under the law of unfair competition, so long as it is sufficiently inaccurate to mislead or deceive consumers in a manner that inflicts injury on a competitor. In general, businesses prohibited from placing ads that either unfairly disparage the goods or services of a competitor or unfairly inflate the value of their own goods and services. False advertising deprives consumers of the opportunity to make intelligent comparisons between rival products. It also drives up costs for consumers who must spend additional resources in examining and sampling products. Both federal and state laws regulate deceptive advertising. 
The Lanham Trademark Act regulates false advertising at the federal level. Many states have adopted the Uniform Deceptive Trade Practices Act (UDTPA), which prohibits three specific types of representations: (1) false representations that goods or services have certain characteristics, ingredients, uses, benefits, or quantities; (2) false representations that goods or services are new or original; and (3) false representations that goods or services are of a particular grade, standard, or quality. Advertisements that are only partially accurate may give rise to liability if they are likely to confuse prospective consumers. Ambiguous representations may require clarification to prevent the imposition of liability. For example, a business that accuses a competitor of being "untrustworthy" may require clarifying that description with additional information if consumer confusion is likely to result.

Trade defamation is a close relative of false advertising. The law of false advertising regulates inaccurate representations that tend to mislead or deceive the public. The law of trade defamation regulates communications that tend to lower the reputation of a business in the eyes of the community. Trade defamation is divided into two categories: libel and slander.

Trade libel generally refers to written communications that tend to bring a business into disrepute, whereas trade slander refers to defamatory oral communications. Before a business may be held liable under either category of trade defamation, the First Amendment requires proof that a defamatory statement was published with "actual malice," which the Supreme Court defines as any representation that is made with knowledge of its falsity or in reckless disregard of its truth {New York Times v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964)}. The actual malice standard places some burden on businesses to verify, prior to publication, the veracity of any attacks level against competitors in the print or electronic media.

It is also considered tortious for a business to use the name or likeness of a famous individual for commercial advantage. All individuals are vested with an exclusive property right in their identity. No person, business, or other entity may appropriate an individual's name or likeness without permission. Despite the existence of this common-law tort, businesses occasionally associate their products with popular celebrities without first obtaining consent. A business that falsely suggests that a celebrity has sponsored or endorsed one of its products will be held liable for money damages equal to the economic gain derived from the wrongful appropriation of the celebrity's likeness.

Business Insolvency
1.
Cash flow insolvency 

Unable to pay debts as fall due. Having negative net assets – in other words, liabilities exceed assets. 
2.
Balance sheet insolvency 

A business may be 'cash flow insolvent' but 'balance sheet solvent' if it holds illiquid assets, particularly against short term debt that it cannot immediately realize if called upon to do so. 
a.       Negative net assets

Conversely, a business can have negative net assets showing on its balance sheet but still be cash flow solvent if ongoing revenue is able to meet debt obligations, and thus avoid default – for instance, if it holds long term debt. Many large companies operate permanently in this state.

b.       Insolvency
Insolvency is not a synonym for bankruptcy, which is a determination of insolvency made by a court of law with resulting legal orders intended to resolve the insolvency.

Debt-for-Equity Swaps

In a debt-for-equity swap, a company's creditors generally agree to cancel some or all of the debt in exchange for equity in the company.
a.
Debt for equity deals
Debt for equity deals often occur when large companies run into serious financial trouble, and often result in these companies being taken over by their principal creditors. This is because both the debt and the remaining assets in these companies are so large that there is no advantage for the 
creditors to drive the company into bankruptcy. Instead the creditors prefer to take control of the business as a going concern. As a consequence, the original shareholders' stake in the company is generally significantly diluted in these deals and may be entirely eliminated, as is typical in a Chapter 11 bankruptcy.

Bondholder haircuts

A debt-for-equity swap may also be called a "bondholder haircut." Bondholder haircuts at large banks were advocated as a potential solution for the subprime mortgage crisis by prominent economists:

1.
Economist Joseph Stiglitz testified that bank bailouts ...are really bailouts not of the enterprises but of the shareholders and especially bondholders. There is no reason that American taxpayers should do this." He wrote that reducing bank debt levels by converting debt into equity will increase confidence in the financial system. 

He believes that addressing bank solvency in this way would help address credit market liquidity issues. 
2.
Economist Jeffrey Sachs has also argued for bondholder haircuts: "The cheaper and more equitable way would make shareholders and bank bondholders take the hit rather than the taxpayer. The Fed and other bank regulators would insist that bad loans written down on the books. Bondholders would take haircuts, but these losses are already priced into deeply discounted bond prices.
3. If the key issue is bank solvency, converting debt to equity via bondholder haircuts presents an elegant solution to the problem. Not only is debt reduced along with interest payments, but equity simultaneously increased. Investors can then have more confidence that the bank (and financial system more broadly) is solvent, helping unfreeze credit markets. Taxpayers do not have to contribute dollars and the government maybe able to just provide guarantees in the short-term to further support confidence in the recapitalized institution.
Example
One of the largest U.S. banks owed its bondholders $267 billion per its 2008 annual report. A 20% haircut would reduce this debt by about $54 billion, creating an equal amount of equity in the process, thereby recapitalizing the bank significantly.

Informal Debt Repayment Agreements

Most defendants who cannot pay the enforcement officer in full at once enter into negotiations with the officer to pay by installments. This process is informal but cheaper and quicker than an application to the court. Payment by this method relies on the co-operation of the creditor and the enforcement officer. It is therefore important not to offer more than you can afford or to fall behind with the payments you agree. If you do fall behind with the payments and the enforcement officer has seized goods, they may remove them to the sale room for auction.

Legal status 

The existence of a corporation requires a special legal framework and body of law that specifically grants the corporation legal personality, and typically views a corporation as a fictional person, a legal person, or a moral person (as opposed to a natural person). As such, corporate statutes typically give corporations the ability to own property, sign binding contracts, pay taxes in a capacity that is separate from that of its shareholders (who are sometimes referred to as "members".)
      Legal personality has two economic implications. 
1. First it grants creditors priority over the corporate assets upon liquidation. Its shareholders cannot withdraw second, corporate assets, nor can 
personal creditors of its shareholders take the assets of the firm. 
2. The second feature requires special legislation and a special legal framework, as it cannot be reproduced via standard contract law. In common law countries, classic statement of this principle is found in Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd {1915) AC 705, 
 
      where Lord Haldane said: "My Lords, a corporation is an abstraction. It 
     has no mind of its own any more than it has a body of its own; its active 
     and directing will must consequently be sought in the person of     
       
     somebody who is really the directing mind and will of the corporation,      
     the very ego and center of the personality of the corporation." 

The regulations most favorable to incorporation include:

1.
Limited liability 

Unlike in a partnership or sole proprietorship, shareholders of a modern business corporation have "limited" liability for the corporation's debts and 
obligations. As a result their potential losses cannot exceed the amount, which they contributed to the corporation as dues or paid for shares. Limited liability regulations enable corporations to socialize their costs for 
the primary benefit of shareholders. The economic rationale for this lies in the fact that it allows anonymous trading in the shares of the corporation by virtue of eliminating the corporation's creditors as a stakeholder in such a transaction. Without limited liability, a creditor would not likely allow any share to be sold to a buyer of at least equivalent creditworthiness as the seller. Limited liability further allows corporations to raise tremendously more funds for enterprises by combining funds from the owners of stock. Limited liability reduces the amount that a shareholder can lose in a company. This in turn greatly reduces the risk for potential shareholders and increases both the number of willing shareholders and the amount they are likely to invest. 

2.
Perpetual lifetime 

Another favorable regulation, the assets and structure of the corporation exist beyond the lifetime of any of its shareholders, bondholders, or employees. This allows for stability and accumulation of capital, which thus becomes available for investment in projects of a larger size and over a longer term than if the corporate assets remained subject to dissolution and distribution. 
This feature also had great importance in the medieval period, when land donated to the Church (a corporation) would not generate the feudal fees that a lord could claim upon a landholder's death.  
It is important to note that the "perpetual lifetime" feature is an indication of the unbounded potential duration of the corporation's existence, and its accumulation of wealth and thus power. (In theory, a corporation can have its charter revoked at any time, putting an end to its existence as a legal entity. However, in practice, dissolution only occurs for corporations that request it or fail to meet annual filing requirements.) 

Ownership and control

Persons and other legal entities composed of persons (such as trusts and other 
corporations) can have the right to vote or share in the profit of corporations. In the case of for-profit corporations, these voters hold shares of stock and are thus called shareholders or stockholders. When no stockholders exist, a corporation may exist as a non-stock corporation, and instead of having stockholders, the corporation has members who have the right to vote on its operations. If the non-stock corporation is not operated for profit, it’s called a not-for-profit corporation. In either category, the corporation comprises a collective of individuals with a distinct legal status and with special privileges not provided to ordinary unincorporated businesses, to voluntary associations, or to groups of individuals.

There are two broad classes of corporate governance forms in the world. In most of the world, control of the corporation determined by a board of directors, which elected by the shareholders. In some jurisdictions, such as Germany, the control of the corporation divided into two tiers with a supervisory board, which elects a managing board. Germany also unique in having a system known as co-determination in which half of the supervisory board consists of representatives of the employees.

(a)
The CEO, president, treasurer, and other titled officers are usually chosen by the board to manage the affairs of the corporation.
In addition to the influence of shareholders, corporations can be controlled (in part) by creditors such as banks. In return for lending money to the corporation, creditors can demand a controlling interest analogous to that of a member, including one or more seats on the board of directors. In some jurisdictions, such as Germany and Japan, it is standard for banks to own shares in corporations whereas in other jurisdictions such as the United States and the United Kingdom banks are prohibited from owning shares in External Corporation.

Members of a corporation (except for non-profit corporations) are having a "residual interest." Should the corporation end its existence, the members are the last to receive its assets, following creditors and others with interests in the 
corporation. This can make investment in a corporation risky; however, a diverse investment portfolio minimizes this risk. In addition, shareholders receive the benefit of limited liability regulations, making shareholders liable for only the amount they contributed. This only applies in the case of for-profit corporations; non-profits are not allowed to have residual benefits available to the members.

Unresolved issues

The nature of the corporation continues to evolve in response to new situations as existing corporations promote new ideas and structures, the courts respond, and governments issue new regulations. A question of long standing is that of diffused responsibility. For example, if a corporation is found liable for a death, how should culpability and punishment for allocate among shareholders, directors, management and staff, and the corporation itself? 
The law differs among jurisdictions, and is in a state of flux. Some argue that

shareholders should be ultimately responsible in such circumstances, forcing

them to consider issues other than profit when investing, but a corporation may 
have million shareholders that know nothing about its business activities. 
Moreover, traders – especially hedge funds - may turn over shares in 
corporations many times a day. The issue of corporate repeat offenders such as: 
Corporate Crime, Corporate Law, and the Perversion of Democracy raises the 
question of the so-called "death penalty for corporations.
                                                 CHAPTER FOUR



                      CHARACTERISTICS OF
                                              THE CORPORATION

Separate Legal Entity

A corporation is a separate legal entity, apart from the individuals who may own it (shareholders) or manage it (directors, officers, etc.)

1.         Rights and Duties. The corporation has legal rights and duties as a `

separate legal entity.

a.
Application-Green v. Victor Talking Machine Co., 24

                        F.2d 378 (2d Or.), cert, denied, 278 U.S. 602 (1928).

1)
Facts. Shareholder Green (P), who owned 100% of the stock, charges Victor Talking Machine Co. (D) with interference with the corporate business and, as an individual shareholder, sues D.

2)
Issues.

a)
Does the cause of action belong to the corporation rather than to one of its shareholders?

b)
If so, must the suit be brought directly by the 



corporation?

3)
Held. Yes to both.

a)
Allegations of attempts to induce employees to leave the employment of the corporation, to damage the corporation's credit, etc., charge a breach of duty to the corporation, not to its shareholders. This is true even if there is only one shareholder. The rule is not changed even when the tortfeasor is animates by malice toward the particular shareholder.




b)
For the shareholder to obtain a personal right there 




must be a relationship between him and the tortfeasor 



independent of those derived by the shareholder 




through his interest in the corporate assets and 




business.
Corporate Governance

A set of rules that define the relationship between board of directors, stakeholders and management of a company and influence how that company operates is corporate governance. Corporate governance deals with issues, at   most fundamental level, that result from the separation of ownership and control. But the phenomenon goes beyond simply establishing a clear camaraderie between shareholders and managers. 

 The presence of strong governance standards provides better access to capital and aids economic growth. Corporate governance also has broader social and institutional dimensions. Properly designed rules of governance should focus on implementing the values of fairness, transparency, accountability, and responsibility to both shareholders and stakeholders. In order to be effectively and ethically governed, businesses need not only good internal governance, but also must operate in a sound institutional environment. Therefore, elements such as secure private property rights, functioning judiciary, and free press are necessary to translate corporate governance laws and regulations into on-the-ground practice. 

Good corporate governance ensures business environment rational and transparent and that companies can be held accountable for their actions. Conversely, weak corporate governance leads to waste, mismanagement, and 
corruption. It is also important to remember that although corporate governance has emerged as a way to manage modern joint stock corporations it is equally significant in state-owned enterprises, cooperatives, and family businesses. Regardless of the type of venture, only good governance can deliver sustainable good business performance.

The Importance of Corporate Governance 

Sound corporate governance principles are the foundation upon which the trust of investors is built. These principles are critical to growing the reputation that we have established over decades as a company dedicated to excellence in both performance and integrity. 

This trust and respect are fostered by both the Board of Directors and management team who work together under the guidance of our Corporate Governance Guidelines. These guidelines, as adopted by the Board of Directors, present the framework of responsibility for directors in accordance with the guidelines as set forth by the New York Stock Exchange. 

Our commitment to the highest business standards and effective governance means essential to achieving respect from key stakeholders, as well as communities, government officials and the general public. Together, the Board members ensure that remains a company of uncompromised integrity and performance.

NYSE Corporate Governance Guidelines

Director Qualification Standards 

The Board of Directors, (hereinafter referred to as the "corporation") is responsible for nominating directors. In nominating a slate of directors, the Board's objective, with the recommendation of the Nominating and Corporate Governance Committee, is to select individuals with skills and experience such that they can properly represent the shareholders and provide oversight of the corporation's management and be of assistance to management in operating the corporation's business. When evaluating the recommendations of the Nominating by Corporate Governance Committee, the Board should consider whether individual directors possess the following personal characteristics: integrity, accountability, informed judgment, financial literacy, mature confidence, interpersonal skills and high performance standards. The Board as a whole should possess all of the following core competencies, with each candidate contributing knowledge, experience and skills in at least one domain: accounting and finance, business judgment, management, industry knowledge, leadership and strategy/vision. 

Independent Directors 

To increase the quality of the Board's oversight and to lessen the possibility of damaging conflicts of interest, the Board shall have a majority of "independent directors", as defined from time to time by the New York Stock Exchange, Inc. (the "NYSE"), by law or by any rule or regulation of any other regulatory body or self-regulatory body applicable to the corporation. 

Board Determination of Independence 

No director will be considered "independent" unless the Board affirmatively determines that the director has no material relationship with the corporation (i.e., directly or as a partner, shareholder or officer of an organization that has a relationship with the corporation). When making "independence" determinations, the Board shall broadly consider all relevant facts and circumstances, as well as any other facts and considerations specified by the NYSE, by law or by any rule or regulation of any other regulatory body or self-regulatory body applicable to the corporation. When assessing the materiality of a director's relationship with the corporation the Board shall consider the issue not merely from the standpoint of the director, but also from that of persons or organizations with which the director has an affiliation. Material relationships can include commercial, industrial, banking, consulting, legal, accounting, charitable and familial relationships (among others). The Board may adopt categorical standards to assist it in making independence determinations and these categorical standards, as well as whether a director meets the standards, must be disclosed in the corporation's annual proxy statement.

Determinative of Directors’ Independence:

The following relationships shall be determinative of a director's independence:

1.
A director who is an employee or whose immediate family member is an executive officer, of the corporation is not independent until three years after the end of such employment relationship. 
2.
A director who receives, or whose immediate family member receives, more than $120,000 per year in direct compensation from the listed corporation, other than director and committee fees and pension or other forms of deferred compensation for prior service (provided such compensation is not contingent in any way on continued service), is not independent until three years after he or she ceases to receive more than $120,000 per year in such compensation. 
3.
A director who is a current partner or employee of a present internal or external auditor is not independent. 

4.
A director whose immediate family member is a current partner of a present internal or external auditor of the corporation, or whose immediate family member is a current employee of a present internal or external auditor and personally works on the corporation's audit is not independent. 

5.
A director or a director's immediate family member who was a partner or employee of a present or former internal or external auditor and personally worked on the corporation's audit is not independent until three years after the end of the affiliation or the employment or auditing relationship. 

6.
A director who is employed, or whose immediate family member is employed, as an executive officer of another corporation where any of the listed corporation's present executives serve on that corporation's compensation committee is not "independent" until three years after the end of such service or the employment relationship. 

7.
A director who is an executive officer or an employee, or whose immediate family member is an executive officer, of a corporation that makes payments to, or receives payments from, the listed corporation for property or services in an amount which, in any single fiscal year, exceeds the greater of $1 million, or 2% of such other corporation's consolidated gross revenues, is not "independent" until three years after falling below such threshold. 

Notwithstanding the foregoing, the following relationships may not disqualify any director or nominee from being considered "independent" and such relationships may be deemed to be an immaterial relationship with the corporation: direct and 
indirect contributions in any fiscal year by the corporation to a non-profit organization for which a director serves as an executive officer, provided, however, that the corporation must disclose in its annual proxy statement if, within the preceding three years, any such contributions in a single fiscal year exceeded the greater of $1 million or 2% of such charitable organization's gross consolidated revenues; a director's affiliation as an employee or an executive officer (or an immediate family member's affiliation as an executive officer) of a company that makes payment to or receives payments from the corporation in an amount in any fiscal year less than $1 million or 2% of the company's consolidated gross revenues; In addition, ownership of the corporation's stock, even a significant amount of stock, is not by itself a bar to an independence finding.

Additional "independence" requirements for Audit Committee membership 

In addition to meeting the general director independence requirements described in paragraph 3, no director may serve on the Audit Committee of the Board unless such director meets all of the criteria established for audit committee service by each audit committee member by the NYSE, the Securities and Exchange Commission, the Securities Exchange Act of 1934, as amended, the Sarbanes-Oxley Act, any other law and any other rule or regulation of any other regulatory body or self-regulatory body applicable to the corporation.

Additional Director and Chair Qualifications 

No director may serve as a director of the corporation if, such director would be 73 years of age or older on the date of election or re-election; however, no director's term of service shall be shortened or terminated as a consequence of this provision. 

In light of the mandatory retirement policy and the evaluation of director performance, the Board does not believe that term limits are necessary. Term limits could deprive the Board of the contribution of directors who, over time, have developed increasing insight into the corporation and its operation. 

No director may simultaneously serve as Chair of the Audit Committee of more than two public companies. No Audit Committee member may simultaneously serve on the audit committees of more than three public companies. 

If a director retired from employment or whose principal position of employment changes should advise the Board of any such retirement or change and volunteer to resign from the Board. This creates an opportunity for the Board, through its Nominating and Corporate Governance Committee, to review the continued appropriateness of Board membership under such circumstances. 

Disclosure of Independence Determinations 

The Chairperson of the Board or any committee of the Board must be independent. In addition, no former employee of (i) the corporation or (ii) a current or former affiliate of the corporation may be Chairperson of the Board or any committee of the Board. 

The corporation shall disclose in its annual proxy statement its independence determination, including the basis for determining that a relationship is not material, with respect to each director standing for election and each continuing director. The corporation shall promptly disclose the independence of any director elected by the Board. If the Board has adopted categorical standards for independence determinations, as described, it may make a general disclosure that the independent directors meet the standards set by the Board without detailing particular aspects of any immaterial relationships between a director and the corporation.

Director Responsibilities 

1.
Board Meetings 

Regular meetings of the Board shall be held at least five times per year and special meetings shall be held as required. Without limiting the foregoing, the Board shall meet as frequently as needed for directors to properly discharge their responsibilities. Every effort should be made to schedule meetings sufficiently in advance to ensure maximum attendance 
at each meeting. All directors are expected to participate, whether telephonically or in person, in all Board meetings, review relevant materials, serve on Board committees (if eligible), and prepare appropriately for meetings and for discussions with management. Accordingly, each director expected to devote the time and attention necessary to properly discharge his or her responsibilities as director. The type of individual that the corporation seeks as a director may be involved with many other activities, which would add to his/her desirability as a director and which may occasionally cause such director to be unable to attend a Board meeting.

2.
Conduct of Meetings 

Board meetings shall be run by the Chairman, and shall be conducted in accordance with customary practice in a manner that ensures open communication, meaningful participation and timely resolution of issues. The Chairman shall set the agenda for each meeting together with the Chief Executive Officer. All directors should be given the opportunity to raise items for consideration to be placed on the agenda. Management and any committees of the Board should provide directors with materials concerning matters to be acted upon well in advance of the applicable meeting. Directors should review such materials carefully prior to the applicable meeting.

3.
Executive Sessions of Directors 

Those directors of the corporation who are not officers of the corporation shall hold regular executive sessions at which management, including the CEO, is not present. These sessions shall occur, at a minimum, prior to each regularly scheduled meeting of the Board. If one or more independent directors is chosen to preside at all executive sessions to be held in the coming year, the corporation shall identify such directors in the corporation's annual proxy statement. As an alternative, the Board may choose to alternate directors who will lead the executive sessions and establish a procedure (which must be disclosed in the annual proxy statement) by which the presiding director will be selected for each executive session. If the Chairman of the Board is an independent director, then the Chairman shall serve as presiding director. In order that interested parties may be able to make their concerns known to the non-management directors, the corporation shall post a statement on its web site indicating that such parties may contact the non-management directors by writing to the Chairman of the Board at the corporation's headquarters. In addition, the "independent directors" shall hold at least one executive session a year, which shall include only the "independent directors.
Attendance at Annual Meeting of Shareholders 

Directors are expected to attend in person the corporation's annual meeting of shareholders unless an emergency prevents them from doing so. 

Director Access to Management and Independent Advisors 

1.
Board Access to Management 

Directors shall have complete access to the corporation's management in order to become and remain informed about the corporation's business and for such other purposes as may be helpful to the Board in fulfilling its responsibilities. Directors are expected to use judgment to be sure that this contact is not distracting to the business operations of the corporation and that the CEO is appropriately informed of significant contacts between the Board members and management.

a.
The Board encourages management to, from time to time, invite to Board meetings managers who (a) can provide additional insight into the items being discussed because of responsibility for and/or personal involvement in these areas, and/or (b) are managers with future potential that the senior management believes should be given exposure to the Board.
2.
Director Access to Independent Advisors 

The Board shall have the autonomy to retain such outside professionals to act as advisors to the Board and/or management as may be deemed necessary or appropriate in the discharge of their duties.

a.
Board Committee

Board committees may wish to hire their own outside counsel, consultants and other professionals to advise them in the discharge of their duties. The parameters for any such retention shall be set forth in the respective committee charters.

3.
Funding for Committee Advisors 

The corporation shall provide appropriate funding as determined by the Audit Committee, for payment of compensation: (i) to the registered public accounting firm employed by the corporation for the purposes of rendering an audit report or performing other audit, review or attest services for the corporation; and (ii) to any other advisers employed by the Audit Committee. In addition, the corporation shall provide appropriate funding as determined by the Nominating and Corporate Governance Committee and the Compensation Committee, respectively, to any advisers employed by such committees. 

Director Compensation 

1.
Compensation Generally 

The corporation shall disclose its policy regarding compensation for directors in its annual proxy statement. The Board, with the assistance of the Compensation Committee and any outside advisor as appropriate, shall periodically review director compensation (including additional compensation for committee members) in comparison to corporations that are similarly situated to ensure that such compensation is reasonable, competitive and customary. Directors may be awarded compensation sufficient to compensate them for the time and effort they expend to fulfill their duties.

2.
Other Compensation 

If a director serves as an officer of or is compensated by a charitable organization and such charitable organization receives contributions from the corporation, such director will report such contributions to the Nominating and Corporate Governance Committee. Contributions made under the corporation's charitable gift matching program are excluded from such reporting requirement. The Board shall review all consulting contracts with the corporation, or other arrangements that provide other indirect forms of compensation from the corporation to any director or 
former director.

3.
Stock Ownership 

As part of a director's total compensation and to more closely align the interests of directors and the corporation's shareholders, the Board believes that a meaningful portion of a director's compensation should be paid in the form of common stock of the corporation.

Director Orientation and Continuing Education 

The corporation shall establish an orientation program for all newly elected directors in order to ensure that the corporation's directors are fully informed as to their responsibilities and are able to effectively discharge those responsibilities. The orientation program shall, at a minimum, familiarize new directors with the corporation's (i) strategic plans, (ii) financial control systems and procedures and any significant financial, accounting and risk-management issues, (iii) compliance programs, including with SEC reporting obligations and NYSE corporate governance listing standards, (iv) code of ethics, conflict policies and other controls, (v) principal officers, (vi) internal and independent auditors and (vii) the corporation's business. The new directors shall introduce to such management and other personnel, and representatives of the corporation's outside legal, accounting and other outside advisors as is appropriate to familiarize them with the resources available to them. Each director shall require
 periodically to attend a continuing education program for directors approved by the Nominating and Corporate Governance Committee.

Management Succession 

The Nominating and Corporate Governance Committee shall establish policies, principles and procedures for the selection of the CEO and his or her successors, including policies regarding succession in the event of an emergency or the retirement of the CEO. The Board, with the assistance of the Nominating and Corporate Governance Committee, shall review annually with the CEO management succession planning and development. The CEO shall communicate to the Board from time to time the CEO's successor recommendation should the CEO be unexpectedly disabled.

CHAPTER FIVE
                                                           PURPOSE
Annual Performance Evaluations 

Board Evaluation 

The Nominating and Corporate Governance Committee coordinates the process of evaluating the performance of the individual directors, Board committees and the Board as a whole. The purpose of this evaluation is to increase the effectiveness of the Board as a whole, and specifically review areas in which the Board and/or management believes a better contribution could be made from the Board. This evaluation shall include an overview of the talent base of the Board as a whole as well as an individual assessment of each outside director's qualification as independent under the NYSE corporate governance rules and all other applicable laws, rules and regulations regarding director independence; consideration of any changes in a director's responsibilities that may have occurred since the director was first elected to the Board; and such other factors as may be determined by the Nominating and Corporate Governance Committee to be appropriate for review. Each committee conducts an annual self-evaluation of its performance. The Nominating and Corporate Governance Committee reviews the self-assessments and incorporates the results into its annual assessment of the effectiveness of the full Board. The Nominating and Corporate Governance Committee evaluates the performance of individual directors when their class terms expire and they are considered for reelection. As appropriate, the Board shall then meet in executive session to discuss these assessments.

Chief Executive Officer (CEO)

What Does Chief Executive Officer - CEO Mean?

The highest ranking executive in a company whose main responsibilities include developing and implementing high-level strategies, making major corporate decisions, managing the overall operations and resources of a company, and acting as the main point of communication between the board of directors and the corporate operations. The CEO will often have a position on the board, and in most cases is even the chair.  

Evaluation of CEO 

The Nominating and Corporate Governance Committee shall establish policies, principles and procedures for evaluation of the CEO. The CEO submits an annual self assessment of performance to the Chair of the Nominating and Corporate Governance Committee for review by such Committee. The Compensation Committee reviews data from comparable companies and develops a range of appropriate compensation for the CEO. The Chair of the Nominating and Corporate Governance Committee and the Chair of the Compensation Committee lead the discussion, and the directors evaluate the CEO's performance and establish the appropriate compensation. The Nominating and Corporate Governance Committee coordinates the Board's establishment of the CEO's performance criteria.

Financial Reporting 

The corporation shall have an internal audit function.

Board Committees 

1.
Number and Independence of Committees 

The corporation shall have an Audit Committee, a Compensation Committee and a Nominating and Corporate Governance Committee, each to be comprised of a number of independent directors as set forth in the respective charter for each committee. The corporation shall also have a Finance and Investment Committee. The Audit Committee, Compensation Committee, and Nominating and Corporate Governance Committee shall be comprised of all independent directors within the time period required by the NYSE. 

2.
Selection of Committee Members 

The Board shall select the directors to serve on each committee and its Chair, giving consideration to the independence and other requirements of the NYSE (and any other applicable law or any rule or regulation of any other regulatory body or self-regulatory body applicable to the corporation) 
and to any recommendations put forth by the Nominating and Corporate Governance Committee. Because of each committee's demanding role and responsibilities, and the time commitment attendant to membership on each committee, each prospective committee member, prior to being nominated, should be encouraged to evaluate carefully the existing demands on his or her time before accepting any nomination. 

Responsibilities 

The Board, or the applicable committee pursuant to a Board delegation of authority, shall adopt a charter for such committee in compliance with all applicable rules and regulations. The charters for each of the Nominating and Corporate Governance Committee, the Compensation Committee and the Audit Committee shall include, at a minimum, those responsibilities required to be set forth therein by the rules of the NYSE, by law or by the rules or regulations of any other regulatory body or self-regulatory body applicable to the corporation.

Corporate Objective and Mission of the Board of Directors 

The Board of Directors represents the shareholders' interests. Per se, the Board shall conduct its business activities so as to enhance corporate profit and shareholder gain. In pursuing this objective, the Board's role is to select and oversee a well-qualified and ethical CEO and management team to run the corporation on a daily basis. 

In addition to fulfilling its obligations for increased shareholder value, the Board has responsibility to the corporation's customers, employees, suppliers and the communities where it operates. These responsibilities are founded upon the successful perpetuation of the business.

Board Size 

The Board should determine, with the assistance of the Nominating and Corporate Governance Committee, the appropriate Board size, taking into consideration any parameters set forth in the corporation's certificate of incorporation and by-laws as well as any contractual agreements, and periodically assess overall Board composition to ensure the most appropriate and effective Board membership mix. The Board should neither too small to maintain the needed expertise and independence, nor too large to efficiently functional. If appropriate, the Board should recommend amendments to the corporation's charter or by-laws in order to provide for a different Board size than may be set forth therein.

Positions on Boards of Other Corporations 

Directors should notify the Board before accepting a seat on the Board of another business corporation, in order to avoid potential conflicts of interest as well as to help discuss whether the aggregate number of directorships and attendant responsibilities held by a director would interfere with such director's ability to properly discharge his or her duties. 

Corporate Spokesperson 

The Board has faith that management should speak for the corporation. Individual directors may from time to time meet or otherwise communicate with various constituencies that involved with the corporation, but it is expected that Board members would do this with the knowledge of management and in most cases, at the request of management. Board members shall refer any requests for public comment to the Corporate Marketing and Communications Department.

THE ROLE OF THE LAWYER IN BOARD ACTION

 1.        Introduction. 

The role of the lawyer in relationship to the board of the corporation is chiefly to act as an adviser. There are several difficult problems that this role presents:

a.
Business advice vs. legal advice. The lawyer may cross the boundary between merely offering legal advice and offering business advice (whether to get involved in the transaction, etc.).

b.
As a member of the board. The corporation may ask the lawyer to sit on the board, thus making the lawyer one of the corporation's 

decision makers (with the liability that this entails).

c.
Legal opinions. The corporation, where an area is hazy, may ask the lawyer for an opinion, as insulation against liability, on whether a transaction is lawful. By giving such an opinion, the lawyer may become liable (if wrong). Also, lawyers (when advice is incorrect) may be sued for malpractice, and when they get deeply involved in a transaction may label a principal and bear liability like the other business-principals.

d.
Who is the client? Another issue is who is the client? The board? The shareholders? The president?

2.
Privileged Communications-Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970).

a.     Facts. FAL was formed and Schweitzer served as attorney to the              corporation. FAL then issued stock to the public (Ps). After the sale       of stock, Schweitzer became president. Plaintiffs charge violation of     the 1933 Act and the 1934 Act in the issuance of the stock and bring     a class action and a derivative action on behalf of the corporation.     Defendants are officers and directors of FAL.
b.      In deposition Ps ask Schweitzer about numerous matters         concerning his relationship with the corporation and its officers and      directors while he served as outside counsel in the stock issuance.       Schweitzer claims the privilege against disclosure of attorney-client       communications. The district court held the privilege did not

apply to the corporation when sued by its shareholders. 

b.
Issue. Does the attorney-client privilege apply to a corporation when it is sued by all or most of its shareholders?

c.
Held. No. Order permitting the privilege vacated and the

case remanded.

1)
This is a case where jurisdiction based on a federal claim. The federal courts will take state policies where the court sits into account, but it will consider federal interests as well.

2)
The basic policy that every person must give evidence. Exceptions are narrowly construed and are based on four considerations: (i) communication must be in confidence; (ii) the confidentiality must be essential to maintenance of the relationship between parties; 

(iii) the relationship must be one that policy wishes to foster; (iv) the injury by disclosure to the relationship must be greater than the benefit to be gained by disclosure in correctly deciding lawsuits.

3)
Attorney-client (corporation) privilege may be helped in

management of a corporation (i.e., communications should not be open to every dissatisfied shareholder).

4)
But management manages for the shareholders, and where all or substantially all shareholders seek information, there is no privilege.

5)
The interest of secrecy, to enable attorneys to give advice without fear of disclosure, is not greater than the interests of the shareholders in knowing what happened (at least in this situation).

6)
Traditional exceptions to the privilege argue that no privilege

should be recognized here:

a)
Communications made by a client to his attorneys 

during or before the commission of a crime or fraud 


for the purpose of being guided in commission of the 


act are not privileged. This should be expanded to 


commission of any illegal act.

b)
Where an attorney acts for two parties with a common interest, neither party may claim the privilege in a dispute with the other party.

7)
In a suit by shareholders, the shareholders may show good cause why the privilege should not be invoked. In determining 
whether good cause exists, many factors should consider, such as: the number of shareholders; percentage of stock they own; their claim and whether it appears to have merit; the need for the information; whether the shareholders are specific about what they want or just fishing, etc.

8) To ensure that there is no abuse of corporate information, 
the court may use in camera procedures to preserve trade secrets, etc.
MANAGING THE CORPORATION-THE ROLE OF THE EXECUTIVE

Introduction

It is assumed by corporation law that the directors will delegate certain responsibilities to executive employees, retaining for themselves the overall supervisory role. However, the modern trend is for more and more responsibility and authority to gravitate toward the executive officers, since, as business becomes more and more complex, the information and expertise necessary to make decisions rests with executive management. Corporation law usually indicates by statute the top level officers of the corporation (president, vice-presidents, secretary, treasurer, etc.). Normally something also said about the duties of these officers. Below this level of executive officers may be other levels of "managers" (where normally the law of agency is applicable), down to the blue collar level (where labor law governs).

The Duty to Supervise

1.
Duty of Due Care. 

Officers owe a duty of care to the corporation similar to that of directors. Since officers are normally full time and are more intimately aware of the affairs of the corporation, this duty is more stringent and exacting.

2.
The Duty to Supervise.


a.
Introduction. 

One part of the duty of due care of directors and of officers is the duty to supervise the rest of the corporate structure in the duties assigned. This duty will vary with the size of the corporation, the smaller the company, the more intimately the directors or officers should know the details of the company's operations.

b.
Application-Graham v. Allis-Chalmers Manufacturing

Co., 41 Del. Ch. 78, 188 A.2d 125 (1963).

1)
Facts. This is a derivative action against the directors and four non-director officers based on an indictment of the corporation and the non-director employees for antitrust violations. The company had 30,000 employees in two business groups. One group had five divisions; one of these divisions had 10 departments. This division charged with fixing prices and bids with competitors.

2)
Issue. Have the directors and/or the officers violated their duty to supervise the employees of the company?

3)
Held. No. 

a)
Where the record shows no evidence that the directors or officers had any actual knowledge or knowledge of facts to put them on notice of the antitrust violations, they cannot be held liable for failure of the duty to supervise.

b)
Past consent decrees in 1937 were not sufficient notice. Only three director-employees knew of them. All had investigated them and believed they were assented to in order to avoid a contest with the government.

c)
Duty to supervise means using care of an

ordinary prudent person in the circumstances. Directors of a huge corporation, meeting monthly, using reports prepared by management (which they have right to rely on) cannot know the details of all corporate activity and have no duty to ferret out wrongdoing in the absence of facts reasonably putting them on notice of wrongdoing
EXECUTIVE COMPENSATION

 1.
Introduction. 

The ideal compensation package would (i) attract executives and hold 
them (ii) reward performance, (iii) build morale, (iv) avoid taxes, and (v) cost the company very scanty. The ideal board would also bargain at arm's length for its executive talent. This does not happen with inside boards and rarely with outside boards. Hence, one of the issues is "self-dealing. Executive salaries, at least of large companies, are huge. Hence, another issue is waste (the claim that salaries are excessive).

2.
Typical Forms of Compensation.

a.
Salary.

b.
Cash bonuses.

c.
Stock plans (options, etc.).

d.
Deferred compensation (cash payments to be made after the employee's peak income years).

e.
Pension or profit-sharing retirement plans. 

f.
Fringe benefits. 

3.
Cases and Comments.

a.
Waste of corporate property-Rogers v. Hill, 289 U.S. 582 Rogers

(1933). 
1)
Facts. Shareholder (P) sued American Tobacco Company

and its executives for excessive salaries paid under a profit-sharing provision adopted by shareholders in the bylaws. P's complaint was dismissed by the trial court on the merits. The circuit court affirmed and the Supreme Court granted certiorari.

2)
Issue. Has the salary and profit-sharing paid to the

corporation's executives been excessive so as to be a

waste of the corporation's assets?

3)
Held. Remanded for trial on this issue.

a)
The percentage of the profit-sharing is reasonable (2l/2% of profit to the president) and a bylaw adopted by the shareholders is presumed to be appropriate.

b)
But the enormous increase in corporate profits has resulted in huge bonuses to executives ($800,000 in 1930 to the president).

c) The rule of law is that payments to executives must 
bear a reasonable relationship to the value of the services rendered so as not to be a waste of corporate property. Remanded to lower court for determination of this issue.

        CHAPTER SIX

                                             SHAREHOLDERS AND 

                                         CORPORATE GOVERNMENT 

1.
Introduction

Business managers often try to placate shareholders with dividends and public relations. In effect, managerial theory looks at shareholders as only one of the groups whose interests must be balanced. The law regards the shareholders as the owners, the object of management's fiduciary duties, and the ultimate source of corporate power. Shareholders have two ways to exercise this power - the vote and the derivative suit.

2.
The Right to Vote

a.
Introduction.

Shareholders vote annually to elect directors and on important corporate issues. In effect the shareholders have indirect control over management. Where the corporation is small and the number of shareholders relatively small, this control is meaningful. However, with the larger corporations this control may be illusory, since management really controls what happens and manipulates distant and disinterested shareholders according to its wishes.

b.
Who May Vote?

1)
The right to vote holds by the shareholders of record who hold shares with voting rights.

2)
Normally the right to vote follows legal title.

3)
There must always be one class of shares with voting

rights.

(i)
Where there is more than one class of shares, one or more of these classes may have restrictions on the right to vote.

(ii)
However, some states do not allow nonvoting common stock to be issued. Only shareholders of record may vote. That is, management sets a date when all those holding shares with voting rights on that date will be able to vote at a future date.

3.
Allocations of Voting Power.

The right to vote may be allocated to others not owning the shares.

a.
Proxies. 

A shareholder may give a proxy to another to vote the shares. Normally, proxies are revocable.

b.
Voting trusts. 

A voting trust is another device to ensure control of the corporation to some interested party. This device is often used because proxies are normally revocable.

1)
Shareholders transfer legal title of shares to a trustee and receive a voting trust certificate. The trustee then has the right to vote the shares for the life of the trust.

2)
Normally, trusts are irrevocable by the shareholders regardless of whether there was consideration given the shareholder. But most states limit the permissible duration of such trusts.

3)
An action for specific performance is available to compel the trust to perform according to its terms.

4)
Shareholders receive all of the other normal benefits of being a shareholder (such as dividends).

c. Pooling agreements. 

Here, shareholders exchange promises to vote their shares in some specific way or as some part of the group shall direct. In the absence of fraud or illegal motives, such agreements are specifically enforceable.

d.
Other arrangements.

1)
Shares of stock may be held by a trustee, custodian, guardian, or other fiduciary.

2)
Shares may be held by two or more persons - joint tenants, partners, etc.

3)
Shares may be pledged as security for a debt (and voting rights transferred).

4)
Brokers hold stock in their names as agents for clients. 

4.
Other Limitations on Voting Power of Shareholders.

a.
Introduction.
 Shareholders cannot make agreements relative

to their voting power that will interfere unduly with the interests of minority shareholders or disrupt the normal operations of the corporate system.

b. Majority approval.

 Normally, matters requiring shareholder approval need only a majority of the shareholders to approve. However, often those who control the corporation at its formation attempt to require in the articles and/or bylaws a greater percentage of the vote. This assists those with a smaller percentage of the voting power to prevent change in the company.

1)
Most courts have held that shareholder agreements that require unanimous shareholder approval for change are invalid.

2)
But many that require less than unanimous approval but more than a majority have been approved, such as a provision that 75% of the voting power must agree to a sale of the corporate assets.

c. Shareholder agreements for action as directors. 

Most courts hold that shareholders cannot make agreements as to how they will vote as directors. Directors must be free to act independently in their roles as directors in order to faithfully execute their fiduciary duty to the corporation. Of course, shareholders can agree how they will vote as shareholders to elect directors 
(and then the directors may act as they choose).

5.         The Shareholders' Meeting. 

Shareholders may only act at a meeting duly called, with notice, where a quorum (normally a majority) is present, and by resolution passed by the required percentage. Some states permit action based on unanimous written consent or consent by some specified percentage of shareholders. The bylaws normally require an annual meeting and permit special meetings to be called by officers or shareholders who hold a specified percentage of the voting shares.

6.
Types of Voting.

a.        Straight voting. 

On most matters shareholders having shares with voting power get one vote for each share held. Thus, normally a majority of those voting have the power to pass resolutions requiring shareholder approval.

b. Cumulative voting. 

However, voting for directors may be on a cumulative basis. The purpose of cumulative voting is to assure minority shareholders of representation on the board.

1)
Each voting share is given one vote for each director to be elected. If eight directors are to be elected and the shareholder has 100 shares, he has 100 votes for each director, or a total of 800 votes for 8 directors.

2)
The shareholder may then cumulate his votes and cast them all for one director or as many votes for each director as he chooses. Often the effect is to allow minority shareholders to cumulate enough votes to elect a director when they would not be able to under the majority rule normally in effect. For example, if eight directors are to be elected, a shareholder with 12.5% of the voting stock could elect one director no matter how the other shareholders voted.

THE POWERS OF THE SHAREHOLDERS

 1.       Vis-a-vis the Board.

The board is to manage the corporation. The shareholders elect the directors, can remove them under certain conditions, and must approve certain important, fundamental changes in the corporation.
2.
The Fundamental Changes. 

A typical set of changes in the corporation requiring shareholder approval:

(i)
Bylaw amendments.

(ii)
Articles amendments.

(iii)
Mergers and consolidations.

(iv)
Sale, lease, or exchange of assets.

(iv)
 Sale, lease, or exchange of assets

(v)
Dissolution.

Relative to each of these changes, director approval may also necessary. Normally, a certain percentage of the shareholders must approve, and sometimes state law permits a change in this percentage.

FINANCIAL TRANSACTIONS OF THE ONGOING CORPORATION 

1.
Introduction

A corporation is constantly concerned with the flow of its funds - (i) into the corporation from external sources (such as from sales, from issues of new stock or debt) and (ii) out of the corporation (into dividends, repurchases of stock, interest on debt, etc.) or recycled into the corporation (into inventories, accounts receivable, etc.). The financial officer must manage these funds and responsible for forecasting the company's needs setting repayment policies, etc. 
From a planning standpoint, he is most interested in cash flow (when cash will come in and when it will go out). The role of the lawyer varies. But he intensely involves in the problems of getting money into and out of the company. For example, he involves in the inflow of funds from the additional sales of stock or debt. He involves in the outflow from payment of dividends or the repurchase of corporate stock, etc.

ADDITIONAL ISSUES OF STOCK

1.
Introduction. 

All of the problems discussed relative to the initial issuance of stock are relevant here also (such as federal securities laws). In addition, several other important problems emerge.

2.
Fair Price on Secondary Issues. 

There is the critical management and legal problem of setting a fair price 
on the issue of the new shares. If par value is $1 per share but book value 
is $2, it is clearly unfair to the old shareholders to issue shares at par. It 
may be unfair to issue them for book value. The pricing problem calls for 
sophisticated judgment, and different people come up with different 
answers.

3.
Restrictions on New Issues. 

The law has a number of means to limit or restrict the manner in which new stock may be issued:

a.
Preemptive rights.    

1)
Definition.  At common law shareholders deem to have the inherent right to subscribe for their proportionate part of any new issue of shares that might otherwise decrease their ownership percentage interest in the corporation. Thus, they had the right to preempt their share of any new issue.

2)
Applicable unless explicitly deleted. Most state laws now indicate that preemptive rights are to apply unless they are explicitly deleted in the articles. Where this is the case, the preemptive rights usually extend to all types and classes of stock, whether or not they are part of the original authorized capital. Other states indicate that there are no preemptive rights unless they are explicitly included by the articles.

3)      Enforcement. Preemptive rights can be enforced either by             (i) suit for specific performance to issue shares necessary to      retain the required proportionate interest; or 
     
 (ii) damages computed on the basis of the difference 
between the subscription price and the cost of acquiring 
(market value) the shares required; or (iii) injunction against 
any issuance of   shares in violation of preemptive rights.

b. Rights offerings.

Here, the corporation may issue warrants or rights to existing shareholders to purchase any new shares that are issued. For example, each shareholder may be given one right for each share owned; this right gives the shareholder the right to purchase one additional share at some price.

c. Limit on number of authorized shares.

In addition, the number of shares authorized by the articles may be limited. When the authorized shares have been issued, either the articles are amended to authorize additional shares or no new shares can be issued.

 4.
Discretion of Directors and Management. 

In short, the process of issuance of new stock leaves a large amount of discretion to management to act within their broad fiduciary duty to the corporation and its shareholders.
a.
Recapitalization-flyman v. Velsicol Corp., 342 111. App. 489 


(1951).

1)
Facts. Hyman (P) provided the patents and. Arvey and Trouses corporations the capital to form Velsicol Corporation (D). Arvey and Trouses each got 80 shares and P 40 shares. The company was profitable; P was the managing vice-president. The directors came from Arvey and Trouses. P developed another patent for a product; he wanted a greater percentage of the stock; so he left to form another company. D sued P and got the patent assigned to D. Arvey and Trouses, in the formation of Velsicol, had loaned D money on interest-free notes and subordinated the notes to other lenders to get D more debt money. D then authorized the issuance of more shares and authorized the issuance of additional shares proportionate to the existing shareholders on a rights offering. The plan was approved by the board and the shareholders. Arvey and Trouses exercised their rights, surrendering their notes in payment for the new stock. P did not exercise his rights. P charges a breach by majority shareholders of their fiduciary duty to the minority in this reorganization. The trial court found for P and D appeals.

2)
Issue. Have the directors or majority shareholders breached their fiduciary duty to the minority shareholders by authorizing the plan for the issuance of the shares?

3)
Held. No violation of fiduciary duty.

a)
The majority had the right to propose the plan; it was carried out correctly.

b)
There was no fraud on P; the idea of recapitalization had been discussed for several years. The financial difficulties of D made it advisable (providing more equity as a base for borrowing).

c)
P was given the chance to participate on a pro rata basis. He chose not to. His testimony indicates he probably would not have if he had had the money.

CLASSES OF SHARES

 1.
Introduction. 

All shares have the same rights, except as set forth differently in the articles. Shares of the same class have the same rights.

2.
Common Stock. 

There must be at least one class of shares, and at least one class of shares must have voting rights. Normally this is the common stock. Common stock is entitled to dividends, but without preference over any other class of shares. Also, common participates in the distribution of assets in liquidation, again normally without preference over any other class of shares.

 3.
Preferred Stock.

a.
Introduction. Preferred stock has preferences over common stock, generally as to dividends, liquidation rights, etc. However, it is part of the ownership of the corporation; it is not debt.

b.
Attractiveness to management. Preferred stock has some characteristics that make it very attractive to management:

1)
Preferred does not dilute control of the company, since normally voting is only on special matters or in the event dividends are not paid.

2)
Normally, there are no fixed payments of principal required, although there may be redemption provisions that allow 

management to call the preferred.

3)
Disadvantages are that interest payments are not tax deductible; also, owing to the higher risk of receiving dividends, normally the rate paid is higher than on debt.

c.
Preferences.

1)
Common law. At common law courts would sometimes imply certain preferences.

2)
Modern statutory law. Now there is no implication of preferences. Whatever preferences exist must be specifically stated in the articles.

3) Specific preferences

a)
Dividends. Normally, preferred is paid a dividend before other classes of stock.

(1)
Non-cumulative. In this case dividends are paid only if declared by the board. If not paid in one year, the amount does not accumulate to future years. Sometimes the articles provide that a dividend must be paid if sufficient funds are earned by the corporation.

(2)
Cumulative. If dividends are not paid in one year, they are accumulated for payment in the future years until paid. No amount of dividends may be paid on common stock until all accrued dividends are paid.

(3)
Participating preferred. Preferred may also have a participating right (participate in dividends paid after preferred and common shares have received a certain dividend).

b)
Liquidation rights. Normally, preferred shares have priority (after creditors) to the assets of the corporation in liquidation. Typically preferred receives par value (plus accumulated dividends), then common receives par, and then preferred and common share any remainder.

c)
Conversion rights. Sometimes preferred stock is given a conversion privilege into common stock.

CORPORATE BORROWING

1.
Introduction. 

There are many areas of law involved in working with corporate debt.

a.
Corporate law. Specifically with respect to corporate law, the following matters are applicable:

1)
Borrowing must be authorized by the board, or this responsibility delegated to the officers.

2)
Where assets of the corporation are pledged, shareholder approval may be required.

3)
Borrowings are subject to the rule on thin incorporation.

4)
Loans to corporations normally are securities and subject to the securities laws.

b.
Other fields of applicable law:

 

1)
Regulation of state agencies for debt issued by certain 

publicly regulated companies.

2)
Uniform Commercial Code rules.

3)
Law of mortgages or other areas involved in the type of security that may be given.

4)
Federal Bankruptcy Act.

5)
Lays designed to protect borrowers (may not apply to corporate borrowers, such as limitations on interest rates, etc.).

6)
Laws regulating types of investments that many financial institutions may make.

c.
Documents. These may range from a promissory note to extremely complex documents such as corporate mortgages.

2.
Application-United States Trust Co. v. First National City Bank,

394 N.Y.S.2d 653 (1977).

a.
Facts. In 1971 Equity Funding Corporation issued $38.5 million of convertible debentures under a trust indenture between itself and First National (D). In 1973 Equity Funding filed for reorganization 

under the Bankruptcy Act and D resigned as trustee. United States Trust (P) was appointed trustee and brought this action on behalf of the debenture holders. Nine causes of action relate to money collected by D as an individual creditor under a Revolving Credit Agreement entered into with Equity Funding (with three other banks) in 1972. The Agreement created a line of credit of up to $75 million, with interest at fluctuating rates on the amount used, with the right of Equity Funding to repay and re-borrow, with quarterly installments due beginning in 1976 (and on certain contingencies); advances were evidenced by promissory notes. By February 1973, $51 million had been advanced. The Trust Indenture Act of 1939 provides in section 311 that within a period of four months prior to default under the indenture, the trustee is to hold any money collected on its individual creditor claims in a special account for its own benefit and for the benefit of the holders of the securities issued under the debenture. (The Act also provides that no such fund need be set up where the trustee as individual creditor has only securities with a maturity of one year or more in the party that issued the securities subject to the indenture.) P claims that D collected money under the Revolving Credit Agreement for its own account without holding it for the joint benefit of the debenture holders; also, that it breached its fiduciary duty as trustee by acting 

for its own benefit rather than for the benefit of the debenture holders. The trial court granted defendant's motion to dismiss certain causes of action and denied the motion on other causes of action; it denied P's motion for partial summary judgment. Both parties appealed.

b.
Issues.

1)
Are the promissory notes under the Revolving Credit Agreement securities for the purpose of the Trust Indenture Act?

2)
Since the trustee has contractual duties with the issuer and the security holders under the indenture, is there also a general fiduciary duty owed to the security holders by the trustee?

c.
Held.  l) No.  2) Yes.

1) The Trust Indenture Act refers the definition of the term security back to the Securities Act of 1933. Courts have wrestled with the definition of "security" as far as promissory 
notes are concerned; but all of the cases have regarded the issue of what is a security for the purposes of applying the antifraud provisions of the 1933 Act. Here the issue concerns application of the Trust Indenture Act. The purpose of the Trust Indenture Act is to prevent conflicts of interest by the trustee in relationship with the obligor and its security holders. Thus, the purpose of the Act is best served by holding the promissory notes are not securities and therefore are not exempt from the provisions of section 311, i.e., the trustee must hold all of its collections from the obligor for its own and the benefit of security holders under trust indentures that it administers.

a)
D did not call a default in the indenture until May 1, 1973, more than four months after it had collected interest under the Revolving Credit Agreement (taking such collections out of the sharing provision of section 311) even though Equity Funding filed for reorganization April 5 and D had called a default in the Revolving Credit Agreement on April 3.

2) 
D's duties are not just contractual. The Trust Indenture Act 
(TIA) meant to perpetuate all duties that trustees had under     
prior law, which included a fiduciary duty of loyalty and 

avoiding conflicts of interest. D violated this duty in acting for 
its own benefit to the detriment of the security holders under 
the trust indenture.

  DIVIDEND LAW AND POLICY

 1.
Definition. 

A dividend is any distribution of cash, property, or other shares paid to shareholders on account of their share ownership.

2.
Discretion of Directors. 

Normally, the payment of dividends is within the discretion of the board of directors.

3.
Limitations on Discretion.

a.
Calling on dividends. Statutes limit the amount of dividends that can be paid since the sources from which dividends can be paid are designated (earned surplus, etc.).
b.
Prior securities. Often certain securities impose limitations on management's ability to pay dividends. For example, preferred stock may provide that unless dividends are paid on the preferred, none may be paid on the common.

c.
Floor on dividends abuse of discretion. There is some judicial control over the discretion of the directors. If directors have violated their fiduciary duty to act in good faith in connection with the corporation's dividend policy, a court of equity may review this policy.

1)
Normally, minority shareholders claim that dividend payments are too small. Thus, the majority might attempt to squeeze out a minority by not paying dividends on their stock.

2)
Occasionally the claim is that too much is paid. A majority shareholder takes cash out of subsidiary before spinning it off as a separate company; withdrawal of cash cripples company's ability to compete.

d.
Protection of liquidation preferences. In addition, even if a lawful source of dividends is available, sufficient earned surplus, etc., dividends may not be paid if the dividend would endanger the liquidation preference of prior securities, such as preferred stock. For example, the par value of all preferred might be $ 1 million; if capital and surplus equals $1.2 million, the company cannot pay a $250,000 dividend even if it has $250,000 of earned surplus.

e.
Insolvent. 



The corporation cannot pay a dividend if it is insolvent or the 



dividend would make it insolvent. Definitions of insolvency:



1)
Liabilities exceed assets.



2)
Company cannot meet its debts as they fall due (regardless 



of whether the value of assets exceeds liabilities).
 4.
Interest in Dividends.


a.
Motivation of shareholders.


Some want dividends. Others would rather see the funds 



reinvested in the further growth of the company. Tax laws and tax 


brackets of the shareholders are the determining factors.

b.      Internal Revenue Service. 


The Internal Revenue Code places an extraordinary tax on the 
unreasonable accumulation of earnings by corporations. The 
motivation of 
the Internal Revenue Service is to collect taxes when 
paid to shareholders.

c.       Motivation of creditors. 


The more money retained by the corporation, the more cushion of 
assets over liabilities and the less risk to creditors. 
Therefore, 
lenders often put provisions in loan agreements restricting the payment of dividends.


d.
Public interest.



Sometimes public policy is in favor of paying dividends (to stimulate 

the economy through spending) and sometimes public policy is 


against it (in periods of inflation).

5.
Lawful Sources of Dividends.

 
a.
Introduction.



Statutes regulate the sources of funds that can be used for 



payment of dividends. Rules normally limit amounts to some 



accounting concept such as surplus, earnings, or profit. Rationale: 


Shareholders should receive only gains derived from their 



investments, not any part of the investment itself. 



For example:

 

Assets                    Liabilities



$100,000                $60,000                                   

                                                     Capital                                              

                                                    Stated capital (par value                     $20,000 

                                                   or stated value of shares issued)          $10,000

                                                   Paid-in surplus earned surplus            $10,000






ETYMOLOGY
Introduction
The word "corporation" derives from the Latin Corpus (body), representing a "body of people"; that is, a group of people authorized to act as an individual (Oxford English Dictionary). The word universities also used to refer to a group of people but now refer specifically to a group of scholars. In England the term corporation was also used for the local government body in charge of a borough. This style was replaced in most cases with the term council in Britain in 1973, and in the Republic of Ireland. The sole exception is the City of London Corporation, which retains the title.

Pre-modern corporations

Corporations have been present in some forms as far back as ancient India and ancient Rome. Although devoid of some of the core characteristics by which corporations are known today, they nonetheless were enterprises with a form of shareholders who invested money for a specific purpose. Such corporations in the Roman Empire were sanctioned by the state, while such corporations in the Maurya Empire were mostly private commercial entities.

Corporate taxation

In many countries, including the United States and United Kingdom, corporate profits are taxed at a corporate tax rate, and dividends paid to shareholders are 
taxed at a separate rate. Such a system is sometimes referred to as "double taxation", because any profits distributed to shareholders will eventually tax twice. One solution to this (as in the case of Australia and UK tax systems) is for the recipient of the dividend to be entitled to a tax credit, which addresses the fact that the profits represented by the dividend have already been taxed. The company profit being passed on is therefore effectively only taxed at the rate of tax paid by the eventual recipient of the dividend.

Legal person

A legal person, also called juridical person or juristic person, is a legal entity through which the law allows a group of natural persons to act as if they were a single composite individual for certain purposes, or in some jurisdictions, for a single person to have a separate legal personality other than their own. This legal fiction does not mean these entities are human beings, but rather means that the law allows them to act as persons for certain limited purposes - most commonly lawsuits, property ownership, and contracts. This concept is separate from and should not be confused with limited liability or the joint stock principle. Also note that basic rights (like the rights to free speech and due process of law) do not necessarily follow from legal personhood. A legal person is sometimes called an artificial person or legal entity (although the latter is sometimes understood to include natural persons as well). Although the concept of a legal person is more central to Western law in both common law and civil law countries, it is also 
found in virtually every legal system. 

In England and the United States, the use of this terminology does not mean that legal persons are considered human beings. It is simply a "technical legal meaning" in which "a 'person' is any subject of legal rights and duties. Because these entities may have legal rights and duties, they are considered 'legal persons' to distinguish them from natural persons.

Examples

Legal personality refers to the ability of an organization to enter into legal transactions such as holding property or entering into debt. Some examples of legal persons include:

Churches and religious denominations 

Not all organizations have legal personhood. Churches and religious denominations lack legal personhood. For example, the board of directors of a corporation, legislature, or governmental agency typically is not legal persons in that they have no ability to exercise legal rights independent of the corporation or political body, which they are a part of. One consequence of this is that lawsuits against a government agency typically are not directed at that agency but rather at a particular person within that agency that exercises governmental authority.
Limitations

There are limitations to the legal recognition of legal persons. Legal entities cannot marry, they usually cannot vote or hold public office, and in most jurisdictions there are certain positions, which they cannot occupy. The extent to which a legal entity can commit a crime varies from country to country. Certain countries prohibit a legal entity from holding human rights; other countries permit artificial persons to enjoy certain protections from the state that are traditionally described as human rights.

Special rules related to legal persons in relation to the law of defamation. Defamation is the area of law in which a person's reputation has been unlawfully damaged. This is considered an ill in itself in regard to natural person, but a legal person is required to show actual money or likely monetary loss before a suit for defamation will succeed.

Extension of basic rights to legal persons

United States

In part based on the principle that legal persons are simply organizations of human individuals, and in part based on the history of statutory interpretation of the word "person," the U.S. Supreme Court has repeatedly held that certain constitutional rights protect legal persons (like corporations and other organizations). Santa Clara County v. Southern Pacific Railroad is sometimes 
cited for this finding, because the court reporter's comments included a statement the Chief Justice made before oral arguments began, telling the attorneys during pre-trial that "the court does not wish to hear argument on the question whether the provision in the Fourteenth Amendment to the Constitution, which forbids a State to deny any person within its jurisdiction the equal protection of the laws, applies to these corporations. We are all of the opinion that it does." Later opinions misinterpreted these pre-argument comments as part of the legal decision. As a result, because of the First Amendment, Congress can't make a law restricting the free speech of a corporation, a political action group or dictating the coverage of a local newspaper. Because of the Due Process Clause, a state government cannot take the property of a corporation without using due process of law and providing just compensation. These protections apply to all legal entities, not just corporations.

Corporations’ Approaches
 1.
General Approaches

a.
Traditional "vested rights" approach 

All rights and obligations respecting a corporation were deemed to be "created" by the law of the place of incorporation, and reference was therefore made to such law. {Knights of Honor v. Nairn, 26 N.W. 826 (Mich. 1886)}

b.
Most significant relationship approach

The Second Restatement also refers to the law of the state of incorporation for many conflicts questions, e.g., creation and dissolution of the corporation and shareholder liability for assessments.

c.
Policy-oriented approaches 

These approaches would treat choice-of-law issues respecting corporations the same as other conflicts issues.

2,
Specific Applications

a.
Corporate powers and liabilities

Most questions regarding corporate powers, purposes, capacity to contract or hold title to property, regulation of internal affairs, etc., is decided by reference to the law of the place of incorporation

b.
Capacity to sue


Capacity to sue is likewise determined by the law of the state of incorporation 

(1)
State qualification requirement

One must keep in mind that if a foreign corporation is doing 
business locally, it must qualify in the state (pay local filing fees, etc,) and comply with non-discriminatory local regulations. If it fails to do so, the corporation may deny the right to sue or defend itself in local courts, {Textile Banking Co. v. Colonial Chemical Co., 285 F. Sup. 824 (N.D. Ga. 1967)}

(2)
Constitutional limitation 

Note, however, that such regulations cannot constitutionally be applied to corporations that do not operate regularly within the state and whose intrastate activities are merely fleeting events in otherwise purely interstate business transactions. {Allenberg Cotton Co. v. Pittman}

c.
Liabilities of officers, directors, or controlling shareholders 

The law of the state of incorporation governs issues relating to the corporate structure (e.g., liability for issuing "watered" stock or dividends from illegal source). [Rest. 2d §309] However, where claims involve transactions (e.g., seizing a corporate opportunity, making a contract, or committing a tort), the forum or some other state may have an interest in regulating this conduct and the law of that state may apply.

Example

Questions of alter ego (i.e., whether officers and directors are personally liable for corporate debts) are usually decided by referring to the law of the place of contracting rather than the place of incorporation 

3.
Limitation - Forum Statutes or Public Policy

The general state of incorporation rule may not apply to uphold a transaction contrary to the forum's own statutes or strong public policy. This limitation reflects the urbanization of case law recognizing that a state other than that of incorporation may have a legitimate interest in regulating the affairs of a foreign corporation. {White v. Howard, 46 N.Y. 144 (1871)}

Example

A California court has refused to permit a Delaware corporation to solicit shareholder approval for an amendment to its articles of incorporation that would have eliminated cumulative voting for directors. Even though the amendment would have been permitted under Delaware law, California had a legitimate interest in the matter, since the corporation's principal business was in California and many shareholders there resided.  Hence, the court insisted upon applying its own laws (prohibiting amendment). {Western Air Lines, Inc. v. Snam 191 Cal. App. 2d 399 (1961)}

a.
Distinguish - statutory limitation 

A few states now have statutes that regulate the choice of law in 
litigation involving corporations. Under the California statute, a foreign corporation that does more than half its business in California and more than half of whose shareholders reside there may treat as a "pseudo-foreign" corporation, which allows California courts to apply California law with respect of the corporate issues (e.g., directors' liability, shareholders' voting rights to merger and reorganization). 
                                                                                                                                                                     






CONCLUSION
Corporation means the pathological pursuit of profit and power. As a matter of fact, a corporation exemplifies a mini-nation which contains shareholders (public), law makers, senate, and president/chief executive officer (CEO). CEO and others are the business managers. Business managers often try to placate shareholders with dividends and public relations. In effect, managerial theory peruses shareholders as only one of the groups who may obtain balanced interest. The law regards the shareholders as the owners, the object of management's fiduciary duties, and the ultimate source of corporate power. Shareholders have two ways to exercise this power, that is, the vote and the derivative suit. The management and control of a corporation's affairs are centralized in a board of directors and in officers acting under the board's authority. 
Albeit, the shareholders elect the board, they cannot directly control its activities. Shareholders, per se, generally have no power to either participate in management or to determine questions within the scope of the corporation's business. These matters are for the board. Correspondingly, shareholders, putative, have no authority to act on the corporation's behalf. Earning surplus derives from profits realized from operation of the business. As assets shrink, earning surplus will first disappear, then capital surplus diminishes and capital stock follows. 
When assets equal liquidity, the company is almost bankrupt or insolvent (assets just equal liabilities). The lawyer has a vital vary rolls to play in corporation. But intensely involves in the problems of getting money into and out of the company. For example, he is involved in the inflow of funds from the additional sales of stock or debt. He also involves in the outflow from payment of dividends or the repurchase of corporate stock, etc.
The result of this research extends my construal that the road to the executive suite epitomizes a long one paved with education, experience and knowledge. Sublime executives should seek progressive responsibility, hone their communication skills and mindful that gaps in representation, compensation, tackled. Sublime executives should seek leadership roles, such as managing a division or a product line. Management experience discovers amenable to accept increasing responsibility that can foster leadership skills. 
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